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IH THE GRAMD COURT OF THE GCAYHAN ISLANDS HJ'a gq
HOLDEN AT GEORGE TUOUH, GRANE CAYHAN

BEFORE THE HON. THE CHIEF JUSTICE

ON 3RD FERRUARY, 1949

CAUSE H0O. 73 OF 1984

BEETUEERN EANQUE COMMERCIALE (CAYHAN) LTI, PLAINTIFE

(IN LIGUIDATIONS
AHD _ CDOPERS & LYERAND (& FIRM) PIRST DEFENDANT
AND COOPERS & LYBRAND INTERHATIOHAL

(& FIRM) SECOND DEFENDANT

#Hr. C. Quin for Flaintiff
Hr., A. Foster for Iefendants

“

COLLETT G.J. © RULING

<

Ihi=s is =n application for supplemenfany
"Jdirectigns pursuant to a ﬁummnnszisﬁued ky the Plaihtiéf bn 19th
Jaﬂuééy, 1989, Theﬁaction nag alfeady Leen set dowe for trial
pursuant to an order for directions which was made an 19th

October, 1987, The trial is due to commencs in January 1990

With an expected length of 15 weeks.

By.paragraph 1 of this summons the Flaintiff seeks an
arder for the exchange of experts reports on four specific issues
bgfnre trial and for eupsrt evidernce to he limited ta that so
disrclosed. The Flaimtiff founds this application upan 0. 38
r.38 of the English R.85.0C. Coungel for the LDefendant, howvever,
drew the Court’s attention to rule 29 of the Layman Livil
Evidenpe .Rules, 1978 which iw in identical language io sub-rules
t1) and (2} of this English rule, also to rule 33 of those local
fuules, the effart of uhieﬁ is to rule out the application to the
Gayman Islands of any part of the English Order 38 in respect of
uhich these loeal Rules provide an equivalent rule. it follous
that the Emalish rule dees not apply: this application must be
dealt with under the loeal Rule. Nevertheless this is of no

.praetical consequence since the principles apon which the Court

is to ewsroise its undoubted discretion are the same whichever
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rule is tsken to found its jurisdiction.

Tha major difference between these parties in regard to
ihis Court’s presenl pxerciss of discretior is whether awperts
reports sught to be disclosed simultanecusly or sggquentially,
i.2. by the Flaintiff first followed by the Nefendant. n
¥irkup v EBritieh Rsil Enainearding Ltd. (1282) 3 A.E.R. 147 the
English Gourt of Appeal approved, in a personal injuries case, af
a generzl rule uhepeby euperts reports should ke ordered to he
disclosed simultanenusly although in the case before Lhen they
approved excepkionally of a dirgction that these be disciosed
aequentiaily. That course was taken on socount pf the lack of
particularity in the plaintiff s pleadimg which waild have eaused
a diffigulty for the dafendant’s expert in addressing the
pertinent issues unless he had First buen givea a sight of the

giaintiff's expert’s report before furnishing his awn.

The pleadings in the §resent nase are leuminoua. Waer:
the:further arnd hetter particulars of the Statement of ﬁlaim
which wers delivered are 15th May, 1987 are read alopyside the
primary pleadings, it hacones apparent that the technical issues
relating to accountanaoy and audit practice in relation to
Eanadian‘ﬁenerally fccepted Accounting Principles and Generally
&ecepted guditing Standards have besn identifiaed in very
considerable detail. It is usnriikely, therefore, that any major
nridentified isgues will emerge frow the Plaintiff‘s experts”
reports and any minor onsgs that de so may readily he deatt with
oy means of the sugplementary report by the Defendant’s experts
for which the order scought praoavides. I, therefore, consider
that there is insufficient reaséﬁ to depart from the gemeral rule
pf simultameous exchange which is founded -upon pricciples of
fairness and of mutuality. Expert reports on auditing in
apeordance with applicable {anadian GAAP and GAAS should
therefore be siamultaneously exchanged or 30th June 1989 and there

will be a3 direction to that effect.

The Iefendaznt’s counsel fias also suggested that a need

for expert testimeny in regard to acecountancy and auditing
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standards not comprised within Canadian GAAP and GAAS may arise

at the trial. fut hs has not been able to point convineingly te
any specific issue arising upon the pleadings which Wwould eall
far such evidence to be given. i therefore do not regard it as
appropriate to give aﬂy such further direction at fthe present
time, although I do not rule out the puasibiiity of a subsequent
application by the Defendants for that purpose it such an issue

or issues can he identified at s later stage.

in reqard to bhe izsus of Liechtenstein lsw the parties
are agreed that ewpert raports should be exchanged an 30th Iune,

1987, simulisneagusly.

This 1e§yeﬁ.¢un further iﬁsues in dispute as to the
mannér of and timetable for disclesure of experts’ reports. The
firgt relates to Buwiss Banking Law and auditing practice. This
is an iéaue as to causation of damaje uhich isg crystallized‘hy
paragraph 17 of the Htatement of Qlaim réad with paragraphs 17
andl 28 of the.first hefandant’s Iefence. . Thiese pleadings give‘
fio relishle identificatdion aef the likely scape of the expert
avidence which the Plaintiff wmay sesk to adduce upon this issue
and, i my view the riaht course is to arder geguential
discloﬁuée of the experts’ reports inm this area, the Flaintiff to
furnish its reports by 20th June, 1989 and the Defendants to
furnish theirs by 30th September, 1989 with suppiementary reparts
in this area to bhe exechanyed by 3kst detoher, 1989, A

directinn to that sffect will.be given.

The same approach applies to reports on the issues of
flayman Banking Principles and Ranking Supervision. I leave aside
any gquestipn as to the admnissibility of expert evidence on the
latier tapic. fssuming it to be admissible, the precise areas
of concern o which experts on Eayman Banking practice or hamking
supprvision would need to address thedr testimony is
ipsufficiently particularised by the pleadings to give tha
hefondant’s experts in that field (if any} a proper indication of
wiiat detailed issues to address. In this area also sequential

exchange of reports zccording to the timetable detailed ahove is
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appropriate and it will he so0 directed.

Finally, under paragrapn 1 of the Summans the
Defendant’s counsel has identified an issue relating to Spanish
lay and accaountancy practice as to which expert testimeny may be
reguired. Thiis appears in the further and Battev particulars
supplied by the Plaintiff under paragraph 16 (32 (3 (i) of the
Statement aof Claim zpecifically at particular (1ii) (ad - (el
inclusive. I therefore direct that this ke added as a further
issue in respect of which sequential exchange of experts reports

shall take place accoerding to the timetable mentioned above.

Far the aveidance of deubt it should be made clear ithat
the enly sanction enviszged by my order fﬁr failure of a party to
serve a particular saupert’s report as envisaged by its terms is
that the party in guestion will not thereafter be a3t likerty to
call edpert testimeny at the trial in relation to the particular
issue for which ne report has been furnished by that party.

There is no pasit;ve abiigation upon any party to furnish any
particular expert’s repart if th%t party does not propose to call
axpert witness(s) at the trial upen that psrticelar issue,
Subject to this rider there will ke an order in terms of
paragrapﬂ 1 of the Summons sodified as alreandy indicated in
respect of issues (ii) and (iii} and in respect of the addition

of a further issus (v).

FParagraph 4 of the Summans asks for an order far the
exchange between the partiss of the statements of all witnesses
of fact before the trial. This radieal departure fram the
traditional practice and pracedure is sanctioned in the
~ discretion of the court by English k.g.C. 0. 88 p. 2A. I am
gatisfied, however, that this particular Ernglish Rule has no
application at pressat to the Cayman Islands. Section 20 (32) of
the Grand Court Law enjoins applicstion of English practice apd
procedure aniy ir matters for which no provision has been made by
the loeal Rules. This matter relates to the pre-trial discovery
as a naote in the 19HB White Hook at p. 998 ackrowledyas. Rule

47 of the firand Court Civil Procedure rules deals with pre-irial
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discavery alihough it does so in 2 manner which falls short of

tha scope af the new English Rule. It cannot be said that no
provision has been made for that matter, however. The Enqlish
rule is excloded. This Court has no jurisdiction to make the
order sought by parasraph 2 of the summons and that paragraph is
gecordingly dismissed. I would add merely ﬁhat? even if the
English Bule had besn bBeld to apply, I asm By no seans satisfied
that anm action in which professional nesligence is alleged is an
appropriate one in which to order a pretrisl disclosure of each
party’s evidence of disputed fact. Horeover the stage at which
this action is reached renders it rather unlikely that most of
the objectives listed in the 1948 White Book st p.395 would he
achieved if sich an order could be amd were to be made herein.
Firmally paragraph 3 of the Sumnmons seeks an order for
Csupply of further particulars and further speaific discovery
previously requested of Lhe Defandants by the Flaintiff hy th;ee
separate letters which have hithertn gone unanswered. - - At the
frtearing, the eferciant’s counsal iﬁformed the Court that answers
wera abndt to e furnisked and that, in most cases, the
Flaintiff’s requests would he acceded to. By cansent,
therefore, further consideration of this paragraph was stood aver

tiv a fresh date to be fixed if neceassary.

The costs of this application will ke costs in the

cadlse.

16th Fehruary, 1989.

Chief Justice.




