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IN THE GRAND COURT OF THE CAYMAN ISLANDS 
CRIMINAL DIVISION 

THE QUEEN 

v. 

DENCLE VIC BARNES 

INDICTMENT NO: 17-2021 

16 Appearances: 
17 

Mr. Greg Walcolm, Senior Crown Counsel, for the 
Prosecution 

18 

19 Before: 

Mr. Jonathan Hughes, Samson Law for the Defendant 

Hon. Mrs. Justice Marlene I. Carter (Actg.) 

20 Date of Hearing: 25 April 2022 

27 April 2022 
21 

22 Date of Ruling: 
23 

24 HEADNOTE 

25 Criminal Law -Evidence Act (2021 Revision), Section 40 -

26 Application to exclude photograph identification evidence 

27 

28 

29 RULING 

30 

31 BACKGROUND 

32 

33 

34 

35 

36 

37 

1. The defendant is before the court on an indictment containing four counts, once count of Illicit

Trafficking, contrary to the Misuse of Drugs Act and three counts relating to offences contrary to

the Firearms Act. The present application arises from the use of a photograph spread sheet by the

investigating officer during the course of an interview of the Crown's primary witness. The

application is made pursuant to s.40 of the Evidence Act.

38 

220427 The Queen v Dencle Vic Barnes - Application to Exclude Identification Evidence - Ruling 
Page l of 13 







1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

7. 

8. 
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10. 

Counsel also referred to PACE Code D paragraph 3.3 which reads: 

"An eye-witness must not be shown photographs, computerised or artist's 

composite likenesses or similar likenesses or pictures (including 'E-fit' images) if 

in accordance with paragraph 3.JA, the identity of the suspect is known and they 

are available to take part in one of the procedures under paragraphs 3. 5 to 3.10. 

If the suspect 's identity is not known, the showing of any such images to an eye­

witness to see if they can identify a person whose image they are shown as the 

person they saw on a previous occasion must be done in accordance with Annex 

E."

He submitted that the suspect, the defendant in this case, was known to the police. The police 

should have determined his availability in accordance with paragraph 3.lA(b): 

"Reference in this Part to the suspect being 'available' mean that the suspect is 

immediately available, or will be available within a reasonably short time, in order 

that they can be invited to take part in at least one of the eye-witness identification 

procedures under paragraphs 3.5 to 3.10 and it is practicable to arrange an 

effective procedure under paragraphs 3.5 to 3.10;" 

Counsel submitted that in May 2020 the defendant was on Conditional Release from HMP 

Northward and subject to strict license conditions. As a result, the police knew the defendant's 

address however "there is nothing within the available evidence to suggest that the police made 

any effort to contact or trace Mr. Barnes for the purpose of ascertaining his availability and 

willingness to take part in a Video ID procedure (the procedure that takes priority of use over 

photo-ID, unless an individual in unavailable)." 

Counsel referred to the interview during which Andrew Beckford identified the defendant as a 

suspect which concluded at 4: 12 p.m. on the 22nd of May 2020. The second interview during which 

the photo spread was put to Mr. Beckford commenced at 4:56 p.m. Counsel invited the court to 
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Counsel for the prosecution submits that in determining the application based as it is on the Code 

D requirements for the conduct of the identification procedure that the court should examine: 

"a. Firstly, whether the breach occasioned the mischief which the Code was 

designed to prevent? And; 

b. Secondly, was the breach caused by a flagrant disregard of the code, or was

the breach, or cumulative effect of more than one breach, capable of

engendering considerable suspicion that the identification procedure was

unfair?2"

The court is mindful that even where a breach of Code D has been established for failure to comply 

with Code D procedures, that such failure is a factor to be considered by a court and may result in 

the exclusion of tainted evidence. A finding of breach in and of itself is not determinative of the 

application to exclude. 

In the instant case having considered oral and written submissions from the defence and the 

prosecution, I find the following regarding the breaches of Code D of PACE complained of by the 

defendant: 

(i) There is no issue that the officer who conducted the identification procedure Sergeant

Mendez is "below inspector ran'!<' and was involved with the investigation. This is a

requirement of Code D para 3 .11. However, that stipulation applies to "eye-witness

identification procedures in paragraphs 3.5 to 3.10" of Code D which concern video

identification, identification parade and group identification. At Annexe E, Showing

Photographs to Eyewitnesses, the requirement of Paragraph 1 is: "An officer of sergeant

rank or above shall be responsible for supervising and directing the showing of

2 Archbold 2020 - Paragraphs 14-57 
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