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May 8, 1991 4:27 FM
IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMAN.

IND410/90

REGINA V. KEITH WILLIAM BAKRNES

It is my duty to explain to you the law and to give you
some guidelines on your approach to the evidence im this trisl.
Let me remind you of our respective roles in the trial, Mr.
Foreman, members of the jury. Ruestions of law are for me and
yvou must accept any direction on law that I gqive. On the other
hand questions of fact, decisions on fact are for you and you
alone. You are the judges of fact in this case. O0f coursse as I
review the evidence my own views on that evidence are bound to
come through. I wili be making some comments, remarks on the
evidence as I review it. But those comments aré with the view to
stimulating thousht trying to give you some quide lines on your
approach to your rgview of the evidence. You may disagqree with
army view of miﬁe that comes across and that is right and proper
because I am not the judae of the facts in this case, you are the
judges of fact and it is your view that counts. If you disagree
with any view then that is your riaght. I may seem to attzch too
emphasis, 1 may place too much emphasis, attach too much weight
to any part of the evidernce. 1 may skip over parts of the
evidence that you think require more emphasis. Well that is a
question for you Mri Foreman, members of the jury. You are the
judges of fact and you will attach as much weight to any part of
the evidence as you think proper. If I seem to attach too much
weight to a part of the evidence that you consider is
urnimportant, well so be it, youw will give the evidence and each

part of it the weight you consider it merits.

Now in reaching your verdict, bkring to bear your

k.nowledge of the world, your knowledqge of human rature and above
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all your reason and your common sense. I must give you a word of
caution. That is, that you must reach 3 verdict on the evidence

you have heard in this Courtroom and on that evidence alone.

Now evidence is what you have heard from the witness
box, and includes of course, the exhnibits properly tendered which
you may wish to take into the jury room when you retire.

Evidence is not what you have heard outside this Courtroom. HNowu
you have taken an oath which is to bring in a true verdict
accordihg to the evidence. That is a solean oath - to be taken,
as 1 ém sure you do, with the utmost seriocusness. And the oath
means you must ignore any marl road qossip you may have heard
about the case, you must consider only what has been properly
tendered as evidence in this courtircom. The oath also requires
that you should deal with the evidence fairly and you should set
aside your prejudices. Look at the evidence as dispassionately
as you can. You see you may have strong feelinas about rape, you
may have strong feelings sbout rapists and any one present in
court could well he touched by the sight of the two ladies Ms.
Roston and Ms. Feters who gave evidence doing their utmost not to
hreak down. You saw it. Unless you think they made the whole
thing up, hearing their evidence can’t have been a pleasant
experience for you. You may be forgiven for feeling sympathy for
them. But that sympathy should not be allaowed to cloud the real
issue and ;ou may come to the conclusion that the real issue in
this case is the identification of the assailant, whether or not
this accused was the one who committed the rape and robbery. 8o
any sympathy you may have for the victims shouldn’t be allowed to
clouwd your judgment on the main issue. You should not strike
out to place the blame on someone because you have sympathy for

the complainants.

Conversely it will not have escaped your attention that
the complainants are not citizens of Cayman. I think they are
koth Canadian citizens and the accused is Caymanian. You must

not let amy natural and uynderstandable bias you may have towards
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your own courntryman cloud your judgment. You would be false to
your oaths and it would not make common sense for your to lean
one way or the other in reviewing the evidence because of the
nationality of any witness or accused in this trial. Common
sense and common Christian decency dictate that ladies in these
Islands of all races, creeds, colours and nationalities should be

protected from violent and sexual assault.

You have heard from counsel on the tburden and standard
of proof in a eriminal trial, indeed the accused himself has just
touched wupon it but I have a duty to explain it to you in my ouwn
way . an accused is innocent until he has been proved quilty to
the satisfaction of a jury in this case, a jury of seven citizens
of this country. There is 3 presumption of innocence. The burden
ot proof is wupon the prosecution and the accused has to prove
riothing. It is for the prosecution to establish guilt of the
accused before you return a verdict of gquilty on any charge 1in
the indictment. That is a hasis principle of our law. The
prosecution haﬁ the burden of proving its case to a certain
standard ard the standard is beyond all reasonable doubt. Before
you can convict you must be satisfied beyond all reasonable
doubt. That is, that you must be sure of the guilt of the
accused on any charge on the indictment. If you have any
reasonable doubt as to the guilt of the accused, then as a matter
of law he is entitled to the bernefit of that doubt and you must
acquit him. @A reasonable doubt means exacily what it says, it
must be reasonable and not a whimsical or capricious doubt which
may be lurking in the back of your minds. You must not cast
about for excuses to find doubt. You musn‘t try to justify
acquitting the accused by casting about for unreasonable doubt.
But if after examining the evidence as 23 whole you are left with
any real doubt as to the guilt of the accused on the charges then

he is entitled to the benefit of that doubt.

Now you may draw inferences from the facts that you
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find proved, logical inferences which those facts point to. BRut
you can only draw an inference which is adverse to the accused
person if it is the only reasonable inference to draw fronm those
facts. In other words the facts must point irresistibly to the
inference that you draw before you can draw it. My direction to
you is that you can enly draw an inference adverse to this

accused if the facts point irresistibly to that inference.

This is @ particularly important in this case hecause
some of the evidences upon which the prosecution relies ig’
circumstantial evidence, it is not direct evidence. I will
explain the difference between direct evidence and circumstantial
evidence, because it is important for you to bear in mind the
difference between them. Direct evidence is évidence which
proves, or which tends to prove a fact directly, usually by the
sworn evidence of a witness, or by an admission. If for exanple
in this case you had heard the evidence of an eye witness to the
irmcident who positively identified the accused as he committed
these alleged offences then that would be direct evidence of his

involvement. But of course, there is no such direct evidence in

this case.

Circumstantial evidence is evidence of circumstances
which e3n he relied upon not as proving a fact directly but at
pointing to a fact. For example, in this case, if you are
satisfied that the necklace found on the accused was that of Ms.‘
Hoston you may find in all the circumstances that it points to

him having taken it from her. But as I say you can only draw

that inference if the facts point irresistibly to it.

Now in reaching you conclusion of course you tiave to
asse§5 the credibility and the reliability of the witnesses who
have come hefore you. You have to decide whether they are
truthful and reliable. In assessing a witness you should have
regard to their demeanour as you s5aw them in the witness box.

You will ask yourselves if that witness has any reason to lie or
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to make anything up and the reasans, if any, put forward as to
why he or she would be lying. You will consider whether they may
be mistaken a2nd whether those mistakes are reasaonable in the
circumstances. A witness can, of course, be very honest but he
cam still be mistaken. I would suggest to you that you should
rot be daunted by any winor discrepancy Or inconsistency in the
evidernce of any witness, provided that inconsistency or
discrepancy is on 3 minor or irrelevant issue. You should
remenber that we are dealing with human peings and they are after
all relating events which eccurred more than twelve months 330.
You can’t expect them to be éxactly accursate on such things as
times, distances, colours such like. I would suggest that you
ask yourselves whether any incansistency or discrepancy in the
evidence of any witness is important. If you find that
discrepancies or inconsistencies undermine yﬁur confidence in the
accuracy of the evidence given by any witness, and you wiil judge
each witness separately, then you assess that witness’s evidence

accordingly.

Your duty in the end is to bring to hkear your knowledge
of the world, your common sense Of the evidence in this trial and
to determine whether the truth emerges oh the important aspects

of this case despite there been any inconsistercy or discrepancy.

AL 1B
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Now, whidt have the prosecution se ot to prove? It is

all containeﬂ in the indictment which cofitains two chargfs. The

firset char an4d you have already hezfd it, 1is rape, antrary to

section X16 of our penal Code. T particulars of /the offence

read e Keith William Barnes, An the 29th Janugty, 1990, at

with Lisa Bogton

Smi Cove, firand Cayman had/carnal knowleds

he indictmeni/ is one

wAthout her consent. The second count in

of robbery, contrary t section 219 of Xhe FPenal Code/and the

particulars of the ffence are that eith William JFarnes again on
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the 29th Janwary, 1920, at Swith Cove, Grand Cayman being with a
firearm stole 3 gold chain from Liss Bostor and in order to do so

weed force against the said Lisa Boston.

Nnw this the prosecution alleges and this they have to
proved. dhat constitutes rape is sel out in our Penal Code as

follows -

*Whoever has unlawful carnal

knowledge of a3 womsan or girl,

without her consent, or wilth her

acguiesscences iIf such acquiescance is

obtained by threat of force gr use

of force or by means of threats oar

intimidation of sny kind, or by fear

of bodily harm, or by means of false

representation as to the nature of

the act, or in the case of a married

womarn, by personzting her husband,

iz guilty of the ocffence larmned

rapea.’

Now in this case, there are no sdmiscions and everyihing

im that charge or in the indictment is in issus. Eut you may
have found little difficulty, Hr Foremsn, members of the jury
finding that there was an act of unlawful carnal knpouwledge of Hs.
Bostor. Carnal knowledge reguires penetration of the vagina, and
irn this case there is evidence, not only from dMs. Boston herselfl
but from the expert witnesses that sperm was found on 3 tampon
taken from her vagina and sperm was found from swabs on swabks
taken from the vagina. You may have noe difficulty from the

evidence of Ms. Boston, supported by Ms. Peters, in firding that

they were Lhreatened with a gun.

Any acquiescence there may have heen on Ms. Boston’s
part you may without difficulty find was obiained by threat of
force. Can there he any doukt, if you believe thege ladies at
all, that they were at least in fear of the use of force? And

that in fact the gun was applied to side ef the head.

The real issup vou may find is not whether a rape was

camnmitted, but whether it was the accused who committed it.
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and so with the robbery, the definition of which is set

out in section 219 of aur Fenal Code. Subksection (1Y of that

- sectiomn reads I-

" A person is guilty of robbery if
he steals, and immediately before at
the time of doing so, and in order
to do so, ha uses force on any
person or puts or seeks to put any
person in fear of being then and
there subjected to force.®
Now stealing is the dishonest appropriation of property

belonging to another with the intention permanently depriving

them of it.

Well Mr. Foreman, membhers of the jury, again you may
have little difficulty in finding that there is clear evidence
that a person stole a necklace from Ms. Boston and that in order
to do %0 he pointed a pistol at her putting Ms. Fosten in fear of
being objected to force. The real issue you may feel Mr.
Foreman, members of the jury, is not whether a robbery was

committed but whether it was the accuysed who committed that

robbery.

Now there are two charges in the indictment which are
independent charges and which must be independently proved.
However you may feel that the evidence in relation to the two
charges is common and intertwined. If you dishbelieve Ms. Boaston
and the other witness, the other lady witrness or there is 3 real
doubt in your minds as to whether the incidernt geeurred a3t all,
ther both charges in the indictment will go. Howsever, if you are
satisfied beyond doubt that the two ladies told the truth and
that the =zccused has been identified as the assailant then you
may have little difficulty finding that poth rape and robbery
were committed. It is only if you find part of their evidence
true, say in relation to the rape, and anolhsr part unirue say in
relstion to the robhery, that you could convict of one offence
and not the other. #s I say, however the evidencs 1s s0

intertwined that you may well find that the both charges stard or




fall together.

Now I am gueing to take a short break.

tir. Foreman, members of the jury I am just 9oing to, as
briefly as I can, review the evidence with you of the first two
witnesses before we hreak this afternoon and then I think that

would prove to he a convenient point to break.

The first witness was of course was the complainant Lisa
Boston and you heard how she went to Swmith Cove on the morning of
294h January, 1990 and how whan her friend Ms. Pelters arrived
abput tuwenty past twelve. They lay sun bathing on a2 picnic
table. How they were disturbed by 3 man pointing & jun at them
and how he told them to move and told thewm not to make a nqiﬁe.
She said he held the aun to her head, but as they were moved on
to the pathway leading into the wood érea. Ms. EBoston was
walking a little off te one side and Lhe man had his arm around
with Ms. Feters with the qun pointed at Ms. Peters. They went
off the pathway and into a clearing where this man told the
ladies to put their towels on the ground and lie on them face
down. He then tisd Ms. Boston hands behind her back and asked if
she had any money. He took a gold chain from around her neck and
tied 3 sock sround her mouth and then he started to tie Ms.
Peters up. After that he took Ms. Feters swimming costume of £
and then off HMs. Boston snd then you heard the witness relate how
the man had sexual intercourse with her and I don’t think I need
to repeat her evidence to you in that connection. I think you
My ﬁave little difficulty in finding Mr. Foreman, members of the
jury, but of course it is a matter for you, if you helisve Ms.
Eoston, that the offence of rape was committed. Similarly, if
you oo bhelieve her can there be any doubtrin your minds that the
assailant stole Ms. Bostom gold chain and that in order to do so
he put her in fear of being subjected then and there to force.
According to the two witnesses, if you helieve them at all he had

gun pointed at one of them or both of them at any niven btime.
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After sewually assaulting Ms. Boston, she said, the
assailant thern tied 3 zock round Ms. Peter’s mouth and then went

through Ms. Peler’s bag.

Shortly afterwards the two ladies thought, correctly.
that he had gone and they freed them selves, went back to the
Cove and they were taken to the hospital and certain specimens
were taken from Ms. Hoston by the doctor. Mr. Foreman, members
of the jury tnis is the description Ms. Boston gave of assailant:

The man was ta3ll, slightly tallsr than
Kim, probably anywhere between 5711 or 67
mayke not as tall as 6 feel. He was
wearing mask on his face, a bandsna. We
only saw from the eyes up. It may have
been a3 shirt tied around. I don’t
remember him wearing 3 shirt that why I
think it was a shirt. He had on blue
jgans. He was not dark skin. His skin
was clear, not really dark. He had soms
whnat loose curls. Thers were lighbar
shades in it and if he had been out in
the sun, sun blesched. At one point I
grabked his risk behind me. He was nolt a
large grown man. I could £it my hand
around his wrist. He waes slim built. ne
waz about tuwenty-five years of agqe.

0f course, Mr. Forsman, wmembers of the jury you
will compars that description with the accused as you sas

him in court.

M=. Boston went on &

Whern he spoks o us, the man’s accent
was Caymanian., Since coming to court
today when I was sitting in the court
room sarlier, after his lauwysr lsft,
the tone and everything about the
voice of the man I thouaht tao myself
that is the same voice as my
agsailant. This is not the first
time in this case that 1 have come to
court. HMr. Barnes has been before
the court before and I come to watch.
He was on those occasions represented
by an attorney. I had not had an
cpportunity to heard Mr. Harnes speak
bhefore.

Well Mr. Foreman, members of fthe jury I shall he
directing you later on the value, or lack of valug, of a dock

identification i relation to later evidence. This part of Ms.
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Boston’s evidence you nust submit to careful scrutiny, becausa
she knew who she would be facing in court and would be
anticipating some sort of adverse reaction to the man who is
alleged to have violated her. She knew who was alleged to have
violated her and may just have anticipated somg adverse reaction. .
It is guite possible in such circumstances for a complainant to
react to an alleged assailant for quite the wrong reasons.
Indeed vou heard her say she had come to court previously to
prepare herself for ithe day she had to testify. You may think
that her evidence thst in relation to recogrizing his voioe
should be treated with the vimost caution and, indesd, may be
rejected. OFf course, Mr. Foreman, members of the jury even if
you do reject that evidence you are still left with the pyidence
she gave as Lo her description of the man.
Now this i3 Ms. Boston’s description of the sgun I

The firesrm was pointing directly at me

when I first came up from the table. It

was small, it would fit in the palm of

your hand. Flat, it was the flat typ=,

brownisn on the handle grig.

arid then later in cross—-examinastion she

admitted tellinn the police it had silver frame. And

here is her evidence about 4he chaln :

*I phave the chain I was wearing for about
five years. It is 3 very simple chain,
not very long hanging a little below the
adams apple.

There was nothing specific akout it, very
common back in Canada. It was given Lo
me as a3 gift in Canadas a thin chain.

That evening twp police officers came to
my apartment, they had = plastic bag with
things in it. My qold chain was in
there. I identified the chain as mind.
It hat a3 habit of kinking and it has 3
ik in it right now.]"

and thern she told Mr. Smellie that she submitted to
mis office photographs of her wearing the chain. I didn’t allow
the photographs to be tendered in evidence. When afe Wa3s
guestioned aboul the chain by the acensesd she admitted that there

is nothing specific akout it. She said that if there were four

identical chains in the line she wouldn’t be able to identify 1%.
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And she 33id she can 90 into 3 jeweller at any time and buy

exactly the same.

This is Ms. Boston's evidence about the watch worn by

the assailant:

I described the assailant‘s wateh to

poalice. I ssw it only from anm angle. It

was black with a bhlack plastic band. I

could see the #dge of the watch, it was

alsoc black plastic, it had motoches in the

side., I kpnew it was = digital watch. I

never did see its face. A few days later

I was in Superintendent Hall‘s officse,

Lim am I had gone there to hear if there

was any news. There was 5 wateh sitting

on his cabinet, off to the side. AL the

Lime I was angry with superintendent Hall

hecause he wouldn’t tell us anything. ¥

shook it at him and said this is like fne

watch he was wearing and a2t Lhat time he

took a statement from ne.

And later Hr. Foreman, members of the jury HMs. Boston

identified the watch that you seen in court, 3 similar to tha one
worn by tihe assailant. However in cross—examination she did admit

{End of tape)

In cross—examination Ms. Boston also said Lthat the
goeused hair is much shorter than her assszilant’s. She didn't see
any scare on his hand and you will remember Mr Foreman, members of
the jury the accused showing yvou a scar on, [ think his left hand,

near the krnuckle of four finger.

Mr. Foreman, members of the jury, the second witness was
of course, Ms. Petsrs who joined Lisa Roston st Smith Cove on the
day in question and you remember her testimony that she heard the
rnoise of metal grinding but ignored it and only took notice when
she felt something tugging at her hair. When she looked at the
man wearing something across the bottom of his face, she laughed
because she thought it was friend playing 3 joke, only uwhen he
told her not te make anocther sournd or hs would bklow her head off
did she take it seriously. Then again, Mr. Foreman, memnbers of
the jury I needn‘t repeat her evidernce werd for word. I am surs
its guite clear in your mind. She relsted hiow they were taken

irtos the woods, how they were told to lis face down onm the touwel,
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tied wup and how the man raped Mz. Boston. She also related how he

took +the chain

to the police on the same day. and this is her description

to court

accused.

mansz-—

M.

[
s

Feters gave,

off Ms. Hoston’'s necks

He was a Iittle bit taller than I was. I
am 3 feet 2 inehes. He was slim. He had
fairly muscular shoulders. He had very
short dark curly hair. It was not in an
Afro, 1t was more in littie curls. he
was medium colour, not really dark.
Fairly light colour like the deferndant.
He had a Caymanian accent. I would say
he was in his mid~to-late twenties.

she said a Jdeseription of the assailant

off him

ard again, you will compares that description with the

ard in eross-sxanination Ms. Pelters said :

Ms.

As

Feters alsoc described the gun &

The incident occurred around 1 o‘elock
mayhe five or ten after one. We prokably
spoke to the woman who took us to the
hoespital at one thirty. The man had bhlack
srgaker, or definitely dark coloured,
acid washed jeans, 3 light bklue ecolour,
tight fittirmg. The bandanna on his face
might have been his shirt. It was blue
with 3 white pattern. He was wearing a
watech which had a black armed band on it.
That is probabkly about it, meaning the
description. ¥ can‘t describe the watch
further it was clearly far away from me.

The gun was flat and brown and black. It
was probably the size of your hand. I
could rot give a3 more specific definition
of the gun. I have noit seen one before
nar nave I seen one since.

ought to recap and add to her definmition of the

*I never thought I would forget his eyves.
I looked at his eyes more than anyihing
else. 1 can give no distinguishing mark
from the neck douwn, that concludes her
descripliion.”

Thern she went on to describe the gun as I have read oot to you.

Later she said it could have been a toy gun but that she thought

that it was 3 real gqgun.

*T thought about running, I was nol going
to run and I was not going to fight.

And she said that there was no struggle!
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Well Mr. Foreman, members of the jury vou may well find
that the tuwo ladies were wise not to run or strugglie inm 23ll the
circumstances, You may have no difficult firding that any
acquisscence Lherg may have been was through a genﬂine fear of

violence if you do believe their esvidence.

Now, Hr. Foremsn, members of the jury that's the dirsect
evidence relating to the zlleged rape and robbery and it will not
thave sscapesd your atiention that ths one issus about which you
will have to make 3 finding and 3s to whiech there is no direct
gvidencs from sither of the two ladies is that of identification.
Now in this respect I am going to have o give you sonme
directions on corroboration, buob in all the circumstances I will

leave that direction until tomorrow morning.

I adjourn until tomorrow meorning and I adjourn these

proceedings until tomorrow at 131330 s.m.

Now Mr. Foreman, members of the jury uwe left off
vesterday after I had reviewed for yvou the evidence of the
complainant Ms. PBoston and Ms. Peters znd I said I would direct
vou onr an impoartant aspecit relating to the law of evidence and
that is corroboration. Now this direection that I am giving you
relates te the first count of rape only and there is a very
important rule in rape cases. Recsuse you see experience in the
courts has shown that for various reasons or no resson at all,
complainants in sexual cases have told false stories. And
complaints of this nature are very easy to make and very
difficult to refute and so there iz 3 rule of evidence that we
iook for some canfirmation of the complainant znd from 3 source
pther than the complainant that she is telling the truth. In
other words we lopk for corroboration of her evidence. Now
gvidence in corrnboration must be independent testimony which
effects the accused by connecting or tending to comnect him with

the orime. In other words it must be evidence which implicates
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fhiim that is which confirms in some materizal particular, not only
the evidence that the crime was committed bult also tnat the
accused committed 1t. Now of course, 1f you accept Lhe
prosecution’s evidence or various parts of it, fhere is ample
corroborative svidence that a rape was infact commitied. Ms.
Feters iz an independent witness inmdependent that is of He.
Bostonn arnd she says she was an eye Wwitness to = rape. There is
also medical evidence that sperm was found inside or around Ms.
Boston vagina aflter the incident, and Ltherse is very slrong
evidence that there was no consent. You may feel by the fact
that 3 tampon was taken from inside her after the incident you’d
tiink that if there was consent she would remove the tampon

hafore sexual inkercourse.

But corroboration should relste to the issue in the
trial and the issue in this trisl vou may think is
identification. HNow, stirictly because Ms. Boston has not
identified the aceused as her assailant thers no svidence to
corroborate and thus there no corroborative evidence in that
regard. Thers is evidence of course in the Lrial which
implicates the accused if you accept it. There is the evidence
relating to the chain, there is the experi evidence relating to
the DINA, the PME and the bleood testing which implicates the
accusesd. Rut striectly there is no corroborative evidencs of
identification berause there is no evidence of Ms. Boston to

corrohorate. She didn’t identify the accused.

Eut Mr. Foremar, members of the jury if after looking at
the facts of this particular case you find that although sitrictly
there is no corroborative evidence on the issue of identification
yvou may still convict the agcused provided that you qive

vourselves the warning that it is dangerous to do so.

Now next Mr. Foreman, members of the jury we come to the
evidence of the taking of the samples from Ms. Boston and the

seeused and the evidence relating ko the labeling of those
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samples amd this you will recall involved the recalling of some
witnesses. Ir. Catriona Johnson conducted and examination of Ms.
Boston at George Town Hospital and she took samples from Ms.
Eoston in the presence of WEL Bodden. The tampon and g93uge swalb
from around the Ms. Boston’s wvagina was exhibit 4a. The wvaginal
swab was exhibit 4k, saliva sample was ewxhibkit 4c, twe swabhs from
inside the vagina are exhibit 4d and a smear of tissuse from
inside ftne vagina displayed on a glass siide is euhibit 4e.
Exhibkit 4f is 3 blood samples taksen by the doctor and 43 another
blood sample placed in specizal container. There were other
samples taken but they are not relevant to thia trial. The
doctor recoanized the seven exhibits produced to the court as

those she took from Lisa Boston on the 29th JIanuary, 1990,

Mr. Foreman, membsrs of the jury tnis is Ir. Johnson's
evidence reqarding her physical examination of Ms. Boston. I
gxamnined the patient at 1120 p.m. I examined her physically.
She looked as thouah she had been crying. 5She was tesrful at one
point. She was alert and cooperative and gave 3 good history.
She had circumferential bBruising and abrasiens arourst bolth writs.
That’s consistent with something being tied around her writs.
She had a bruise adjiscent to the wagina entrance. Any blood
traums could have cause that, including foreceful entry. HNow Iir.
Melody Mucksar jie was the doctor 3t George Touwn hospital who
examined the accused on the night of the 29th January last year.
She took specimens from him in the presenceg of two police
officers. She produced as exhibits 63 and 6b two samples of
blood taken from the accused. Exhibit 6c was a saliva sampls
taken on 3 gauge swab and there were other samples taken and
produre which were not used in any of the later tests. When
cross—examined the docter said that the szmples of blood produced
can be anybody’s samples, you remember that. They meaning the
doctors don’t lahel the sample. The sanmples of blood are taken
from one meedle stick and put into two separate tubes. Further
questions were asked by Mr. Smellie in this connection and Ir.

Muclkar jie said that her signature doesn’t appear on the label of
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Exhibit Ha that is the blood used for the INA sample. She
doesn’t believe the card was writiten up in her presence but the
doctor was subsequently recalled and she testified that her
signature or initials appear on the labels on 211 exhibits apart
from the one exhibit, exhibit ba. She thinks the samples were
witnessed by one of the police officers and they recorded the
samples as they were taken. When guestionsd by the accused [r.
Muckarjie said it would be possible for the sample in exhibit 6a
to be put there in other circumstances. There is po writing of
hers upon it. She went to say that she can only think that
taking two samples at one time from the same patient having
written on only one she must have forgotten the second. And yau
recall that she said in her evidence that there was one needle

stick ard then the two samples were taken from that needle stick.

Ietective Constable RKankineg was at the hospital wiln the
accused and PC Martinez whern the samples were taken from the
accused and he took the sawmples to the police station and kept
them in safe custody. The samples were numbered by the doctor he
waid. He recognized gxhibii 63 to 6h as the samples taken in his
presence and the doctor put those samples in envelopes. GHome of
them were in envelopes and were they were not any envelopes the
doctor did that and WFC Roddern put the exhibits in the plastic

envelopes at the Police Station.

The klood samples he szid exhibit 63 and &b were put in
there vials by the doctor in his presence. The blood was taken
from the accused and they were given in that condition he said

to WEFC Bodden and he said he didn’t write an the sxnibits.

[.C. Martinez he said then came and testified as to
his observations of the taking of the samples and to his role in
the labelling of them. A&rel he testified that he lIabelled each
ard every one of the containers of the samples. He labelled each
envelope and vial and his handwriting appears on each sample

ineluding the ons not initial or signed by Dr. Muckarjie at his
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exhibkit 6a. He said as the doctor handed the samples to him he
wrote on them. And when cross-examinegd the officer said exhibit
Ga was labelled by him in the hospital. The doctor put the blaood
into the vial and he is positive that exhibit 6t6a is the tuhe that
she gave him. WPC Bodden was present when doctor Johnsan
#amined and took samples from Lisa Boston and she recognized

thnem azs sxhibdts 44 to 4G.

She received 8 packages of esxhibits and she took those
packages and exhibiis 4a Lo 49 fto the Meiro [ade Laboratory in
Miami. And she received 3 receipt for all exhibits she took to
Miami ard among the exhibkits she took there were exhibits &4 to
GH which were takern from the accused. The samples purporitedly
taken from the accused by HBr. Muckarjis. When recallsd FC Rodden
said that these exhibits were given to her by DL Rankine and she
sgaled them in the plasiic envelapes and prepared the oculside

labkels.

Chief Inspector Coocke in charge of Scenes of Crime made
smears of blood on the two pisces of gauge you ses in exhibit Ga.
This was for BNA examination. PRlood was ftaken from the vial in
exhihit Ha by Chief Inspector Cooke and smeared on the zauge.

Ard when cross-examined the officer said that it was not possible
for the sample to be tampered with before she received it. The

container was properly sealed.

Now I have been throuah this part of the evidence very
carefully with you, Mr Foreman, members of ths jury because ifs
is of importance in the trizal. Because the tesis conducied by
Lhe supsris to have any validity you must be satisfisd thal ths
sample tested by the experts, Ir. Hass amd Mr. Chin-5ee. Wnere
the samples taken from the complainant and from the accused. And
you have to be satisfied that in pariicular eunibit 63 the klood
sample which was purportedly taken from the accused was thatl

which was tested by Or. Hass.




18
NMow the doctors have positively identified the samples
they took from Ms. Hoston and the asccused. by means of initisls
or signatures thet is with the exception of exhibit 6a. The
Blood sample zlleqedly taken from the accused and examined by Dr.
Hass in the DONA test. However you have the evidence, Mr.
Foreman, members of the jury of DL Martines that he wrole Lthe

Label on the sawmple as it was banded to him by Or. Muckarjie.

Now you must be sure as I say that the correct samples
were tested. LCould 1t be that exhibit 63 is someone else’s
#ample say picksd up inadvertently inm at the hospital. Now Mr.
Foreman, members of the jury @ir. Muckzarjie odid say that she Look
the two samples uwsing the same needle stick. DR.C. Martines said
he labeled the samples as they were handed to him. Dr. Hass
testified that if the wrorng sample was picked up those making the
mistake would have had to choose the one sample in a3t least 48
million with a patiern consistent with that of the cell tissue
found in Ms. Boston wvagina. You may think that the changes of
siieh a wrong being collected i s0 remote 3s to be beyord
acceptance. It is also the possibility which framkly you must
cansider because everything is in isszus Lhalt thers was a
deliberate switeh of samples. This hasn’t been suggested hy the
accused but it may have crossed your mird and you must consider
it. This howeyver would involve a deliberate act of dishomesty on
the part of D.0. Martinem. He would have to find or take or make
a new vial of bipod to substitute for that of the accused asnd it
would almost inevitahly have Lo be from Lhe person who he knew or
suspected to have blood to mateh up wiith the semen found in the
complainant’s vagina. In other words it would almost certainly
irnveolve a cover-up of the true suspect and vou would have to
throw into that consideration the fact that according to Mr.
Chin—S%ee the accused hlood exhibkit 6k which had Ir. Muckarjie
initials was consistent with that or the semen..... sorry, Lhs
blood grouping and FPGH type was consistent with that in the semen
found in the complainant Ms. Boston. In ether words by chance in

a less positive but still youw may think indicative test, he
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matches, the accussd matohes up with the Dlood grouping of the

Aesailant.

Now it iz 3 matter for you to consider whether you think
it reasonably pnﬁsiblé for N.L. Martines is covering a3 switch of
the blood samples taking all that into account. Then of course,
yvou have to consider wheather the sample exhibit ba could have
bosn contaminated in Chief Inspector Cooke’s process aof putting
smears on the gauge found in the exhibit envelope. WHell you have
heard Iir. Hass on that. There would have to ke 3 substantial
substitution of tissus fluid for that of the sccused blood for
the inteqrity of the sample tn be affected and you may well think
that this such a remote possibility as to be beyond rsssonabkle

consideration.

Now Mr. Foreman, members of the jury we next turn to the
gevidence turn to the evidence of the expert witnesses Mr.
Chin—see and Or. Hass. HNow the only difference betwsen an expert
ard any other sorit of witness is that an experi witness may give
svidence of his ppinion where as any other may not give evidence
of his opinion, he must restrict his evidence to facts. FPBut even
with an experit witness the courts not obliged to accept any
ppinien he sgives. The court is obliged to test that opinion and
come to an independent conclusion. In other words, you Hr.
Foreman, menbers of the jury after hearing the evidence you musi
come Lo your oun concluéimn giving whatever weight you think the
pxperts evidence is worthy of. You have Mr. Chinsee’s LV at
exhibit 8 and he did say he is responsible for surgically
an2lysis and he received the exhibits in this case and checked
them against copies of the receipts ever to WFD Bodden. He
golected of all the samples taken from the complainant, seven,

whikits 43 to 44, for further testing. OFf the eight samples
t.aken from the accused five were tested and Mr. Chinsee conductad

a series of analyses.

First he conducted preliminary tests omn exhibit 43 the
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tampon 3nd sxhibkit 4b 2 vaginal swab and he found they were
positive for the presence of sperm. A test of Ms. Boston's
galiva sample exhibit 4c showed she was a sscretor, that is that
her blood tvpe shows up in bodily fluids except blood. And you
recall he said that approximately eight percent of the population
are secretors. Microscopic examination of the vaginal smears
gxhibit 4e confirmed that sperm cells were present in Ms. Boston

vagina and semen or seminsl fluid was present.

Mr. Chinsee thep place on a index card the items which
were negded for further testing and the card was produced as
‘exhikit 9. He stored these away to preserve them together with
Ms. Boston’s blood sample Exhibits 4f and 49. And Exhibit 9 and
the szmple of blood exhibit 49 he ultimately passed on to Iir.

Hass fro DNA testing.

Mr. Chinsee tested various nf the exhibits ineluding the

klood sampls and made a chart of his findings.

He then took three of the accused samples, the saliva
sample and the fwo blood samples exhibit 63 and &bk for further
testing. Part of exhibit 6a was the sample passed to I'r. Hass
for INA Lesting. The saliva sample was tested for secrstor

status and the accused proved to ke a secretor.

Mr. Chinsee said that he corclucted two surgically tests
o the bleood of hkoth Ms. Boston and the accused. Now, he
produced charts. One of them shows the ABO system and he said
that each person falls into one blood type, 4, B, AF or 0. arnidl
that blood sgroup substances found in the secration of secretors
which both the accused Ms. Roston were, are in the case of group
&, A and Hy, in the casze of qroup B, B and H, in the case of AR,
AE and H, and in the case of 0 just H. Now the PGM system is
different and sach psrson falls into one of ten groups and you
recall the charts you have and I invite you.... Have they got

copies?
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These are ithe common PGEM types, you will reeall that.
Mow he also produced a chart of the resulis submpitted.. ... it
doesn’t matter. Now the combined result of testing Ms. Boston’s
blood ard saliva showsed her o be a group B sseretor with PGHM
type 1+ and 1-. The combined results of testing the accused
blood and saliva showed him to bhe 3 gqroup O secretor and POGM type
2+ Z-

"

Mr. Chin se# then performed ABG testing and FGM testing
orn the swabks taken from Ms. Boston senital area and vagina, and
the tampon as displayed on the card exhibit 9. aAnd all threae
items gave similar results. He detected antigens B and H in
respect of the ABO testing and in respect of the PLM testing 1+1-
and 2+2~ types. This meant that there was secretion from two
persons and as Ms. Boston is qroup B OPGM type 1+1-, the foreign
secretions were an H antigen and PGM type 2+2-. and this is what
he said about it, Mr. Foreman, meabersz of the jury:

Lisa Boston would have B and H
antigens in her secrelions. We know
you are dealing with a3 mixturse of
secretions, so you look at the
possibility of what the secrstions
are, Lhe related posgsibilities are
that the denor of zemen is a3 B
secretor, then you will get 3
similar reasult to that oblained
here. He mavbe a none secretor. IF
he is 3 none secregtor his blood
gqroup would not show up in Ssemen.
The third possibility that he of 0
Blood gqroup hecause he only secretes
tne H antigen. So the three
possibilities are that the donor of
Lhe semen is a3 B secrstor, a none
secretor or an O secretor. He has
to be a 2+2~ FGM donor. The acocused
fell into 2+3- FOGM type and 0
secretor.

That is of course, Mr. Foreman, members of the jury, it
means that the accused ARO and PGM Ltypes are consistent with the
types found in  the samples taken from Ms. Boston. fard Mr.
Chin-ses nave statics gleamed from the computer alt his

labaoratory. He gaid that the cummuolative 1ikelihood cecsammnees

You’ve got that Mr. Forewan, members of the jury, Mr.

Chin-see’s opinieon and his conclusion from the test were thal the
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accused " ABD  types and POM types uwers consistent with the types
found in  the samples from Ms. Hoston. And Mr. Chin-see gave
statics gleamed from the computer st his labhoratory. and he said
the cumulative likelihood of the occurrence in  individuals

consistent with the seecretions fournd im Ms. Bosion is 13 in 1000.

Now Mr. TForeman, members of the jury, Mr. Chin-see‘s
Lest were independent of the DINA test. They have nothing to do
with the DINA test and much be considered independently. They are
the conventional tests and tLthose are his resulis. You will
determine Mr. Foreman, members of the jury whether vou accept his

evidence.

Next we come Lo Hir. Hass’'s evidence and he conducted the

INA test and he produced for you his CV which is sxhibit 11.

Ir. Hass was presented with 8 samples by Mr. Chin-see.
Threae of those hs tested, the waginal suwab, the genital swab and
the ftampon were on the csrd sxhibit 9 and there were two oiher

samples that he tested and those were the bklood sanmples from Ms.

Eoston angd the accused.

Mr. Foreman, members of the Jury I don’t Lhink any
profit camn be gained by me going through Dr., Hass’'s test with you
step by step. I recorded il bBut I don’t thimnk you need me to
raad it out for you word for word. I think its sufficient for me
te refer you to the diagram of the 11 steps. Ferhaps you can
give Lthe  jury. Those were the 11 steps taken in the process in
determining the repeated regions in the DNA. HNow the procedures
used, he said, a3re those gstabklished by the FBI in Washington
with only minor variations they used the FRI protocol and i1ts the

protocol used in most forensic labs in the USa.

fis I =say it won't be necessary for vou, for me to go

through the process with you step by step. You have now decided

whether you understand the process, whelher you are satisfied the
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process has integrity and whether you accept the conclusiorn drawn

by Ir. Hass from the tests he made.

fIr. Hass’'s analysis showed cellulsr material on the
vaginal swabs, the genital swabs and the tampon and he separated
Lthe INA from +the sperm cells, from the INA from the non sperm
cells,. He also extracted DHA from the blood of both Ms. Boston
and the accused, Those samples you will recall were put into the
gel with 3 five minute span and in Jdifferent lanes of gel. There
was a caentrol sample put to confirm that process was reacting in
aceordancs with their esxpectstions and calibration marksrs
against which measurements could he taker. So he testified as to
huilt i checks to ensure that the process was working praoperly.
Arnd he said, by Sept. 4 and 5 there the results are obtained.
Byt the further steps are concerned with producing the result
which can ke seen. and using 4 different probes, 4 different
patters are obtained. Now it is the accumulstion of 4 different
results which allow them to make their conelasions. 0On probe,
org result wouldn’t ke although conclusive. The adds increasg
that it is a correct pattern that there is a maltching as you
repeat the process. The first result, far from positive but by
the time they reach 4 results using different probes, 1f there is
conformities then the odds substantizally increase that the donor
samples come from the same individual. The odds for positive

identification incresse with bhe numbsr of tests.

You recsll that by step 2 for unknown reasons the tampon

could not  be used hut they continued the process with the other

samples.

Or. Hass produced the 4 films showing the results of Lhe
4 tests he conducted. He showed on sach the position of the
control sample and the calibration mwmarkings. He said that in
respect of each test he was satisfied that the calibration was
correct and that fLhe introduction of the elgctrical current at

the 9el stage into the gel had the expected result, so he was
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satisfied +Lhat they were dealing with 8 process Lhal was working

properliy.

On each x-ray film lr. Hass showed you the lane
containing the INA from the standard blood from Lisa Boston and
the lane containing INA from the standard blood of the accused.
Iin one lane was the DNA from Ms. Boston’s vagimal tissus which
curresﬁcnded with the pattern from her blood. In another lane
was +the DNA from the sperm cells from the same sample and in yetl
another was the INA from the sperm cell fraction of the genital
swak from Ms. Boston and in all four tests there was 3 visual
mateh  hetween the IINA of +the sperm containing cells of the
menital....e.. sorry the sperm contzining cells of the genital
and waginal swabs and the DINA in the blood of the accused. The
non-sperm cells DNA  appeared  to match the INA in the Blood of
Lisa BPBoston. You will alsg recall Mr. Foreman, members ol the
jury that in the last film using the most sensitive probe you
could see part of the non—sperm fraction in the sperm cell lane.
That matched with the pattern in Ms. Boston’s blood and you may
think that confirmed the inteqrity because of Br. HMHass’s
wuplanation and he said, that this was hecauss of the zensitive
nature of the probe which picked up that not all the non-sperms
¢wlls were separated from the sperm cells at step 1 of the

Process.,

Ir. Hass then went further and used 3 video camera to
take a digitized picture of each filw and then analysed it using
a computer proaramme. And he concluded thal the INA profile in
the sperm containing fraction o the vaginal swab and of the
genital swab matches the DINA profile of the accused. He then
compared the DONA profiles from the 4 probing with the [NA
profiles already detecrmined by their laboratory. The data
aceumylated from Dade Counly, SOPPY««a.- Lhe data is accumulative

from Dade County Eed Cross blood donors. And he had this to say,

Mr. Foreman, menbers of the Jjury -

"From comparison of the accused
profile with thess [NA profiles of

S P P
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the Dade County population which is
a mixed population, I caleculated the
likelihood of finding another
individusl in the Dade County area
with the same INA profile a3s that of
the accused. The likelihood is one
in 48 million. I have calculated
the figure within the Dade County
rase for Cauecasian, Hispanic and
black and this is the most
capversative figure®.

fnd his conclusion, Mr. Foreman, members of the jury for

t.he purposes of this case 1is the INA profile of Keith Barnes
matches +the DNA profile in the vaginal swab and the genital swalk
taken from Lisa Boston. The matching of Ms. Boston‘s TNA was
confirmatory of rest of the test, so you are not only compared on
the computer ithe accused patiern but he compared Ms. Boston
pattern and it all confirmed. and he went ond

*1t ig common Lo have result of one
laboratory cross checked with obther
ishoratories. Ther2 are indicators
that there is great reproducibility
of result through the various
laboratories. In this case I
submitted the films or copiss them
who was an expert whoe was retained
ky defence counsel for his
comparisore of the INA profiles. In
addition the membrane Lo which Lhe
samples are fixed in this case was
mailed to Life Codes Coopsration in
New York. They are one of the ithree
major commercial laboratories doing
ONA analysis in forensic and
paternity cases. And he satd as
fr as 1 am 3ware in cases where
there have besn crossed checking
there have been no difference of
ppinion as to regard to
identification.”

When rross—examined lr. Hass said  that this was the
first DNA profile that he has done on 2 Caymanian. They have no
specific resident of Cayman in their dsta base. He said if the
probe was not what 1t was intended to be the control sample would

not operate in the way that they anticipated.

Well that then, Mr. Foreman, members of the jury, is the
evidence of +the twoe experts who conducted indepandent tests
which, they testify, matched the cells or fluids fournd in samples
taksn from Ms. Boston with those of the accused. And it is feor
you to determine  Mr. Foreman, members of Lhe jury whether you

acrept those opinions and conclusions.
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Jose Webster testified +hat he known the accused for
some time ~ since he was a youns man. He saild ne saw the accused
in  South Church Street bestween the fGrand 014 House and Exotic
Apartments in the vicinity of Swmith Cove, on the day in guestion
he saild between 11 a.m. and mid-day. The accused waved to him
and  he  waved back. The accused was walking towards town on the
sea side of the road. Mr. Webster said that at an identification
parade he identified +Lfhe accused and you will recall that he
first szid that Inspecior Myles didn’t mention Texford Earnes son
wihen he asksd him to do the identification but whern told what was
in Inspector Myles statemeni he said, well, he wouldn't remember
what was s31d word for word. The hasie thing was that he wss
asked to didentify an individusl. You will also recsll that he
was asked about an incident betuesn the accused and himself back
in 1984 when Mr. Webster acknowledged that he could have called

the police Lo Lthe accussed,

Wall, you will decide for yourselves, H#Hr. Foremen,
memnbers  of the jury whether that incident in 1984 shows that tne
witness had 3 grudge for him Lo come and falsely testify against
Frim. Yoor make  your own minds up about Mr. Webster and you’ll
decide whether he could have been mistaking of course, whebther he
has any reason to lis. 0f Course you compared his evidence to
that, or to the statement given by the zaccused by the police
where hes gave his movemends which on that day, and of course to

fis evidepnce called and to the evidence of the other witnesses.

I should warn you Mr. Foremasn members of the jury that
there is special need for caution before relying on the
correctness of iddentification. it is guite possible for an
henest witness Lo be mistaken to give a3 mistake in identification
and notoricus miscarriages of justice have occurred as a resull.
Even where as in this case identification involves recognition of
someone  guites well know Lo the witness mistakes are somstimes
made. A mistaken witness can be a very convinecing one. Examine

carefully +Lhe circumstances in which the identification ws made.
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It was made in daylight but it could only have been a fleeting

aghservation for a second or two.

In assessing the evidence of Mr. Webster be aware of the

risks involved in relying on fleeting nhservations.

And  this direction is particularly relevant to the next
witness whoe was called, armd that was MWr. Vincent Duhaney. He was
temperarily employed on the compound of Bob Brenton’s house which
iz next to ithe Grand 01ld House in Soculbh Chureh Street. He was
leaving tne Island the next d3y the 30.1.90 so he remembers the

29th.

The week before +ihe 2%9th, he said, a man parked his
bicyrls behind Mr. Brenton’s garage on the sea side, came through
the yard snd went across the bush to Smith Cove. He saw him, he

would think approximately 10 to 10230 in ths morning.

grd  on the 29th  Janwary, he again saw the man at the
same tims, this time walking from the Grand 0314 Houss towards
Smittr Cove on the iron shore and he didn’t see a3 hicyele on that

1ay. He 4gave 3 descripiion to the police later in the day and

this is the descripition he gave in Court 3

I described the person. I tell them,
that s the police, a slim quy. I
think they asked me the heightb. I
don’t remember what I told thew ot
five feelt sight Lo five feelt ten.
Brown complexion and brown curly
hair. Brownish. They ashked me what
clothes. T said I don‘t remember
bat I think hs was in short pants
the week Lefore. 0On the 29%h he had
whalt looked like stone washed Jeans.
I said he had a3 meanish look like he
don’t smile or anythimg like that.®

Mr. BDuhaney didn’t know the accused before zand he siqht
of +this man was from 3 goodly distance you will recall. HNow
could he not be mistaken particularly when one considers the
gvidence of the sccused work mate, Samson Christy that between 10

and 10130 the week prior to the 2Z9th January, the accused would

e at work.
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Mr. Duhaney looked through a number of photographs in an
album a3t the Police Station and you'll recall being shoun the
photograph he picked out, It ig in the 3lbum there. I will
remind  you not to speculate how the photo of the sccused or any
of the photographs happened to bhe in arn 2lbum in the possession

of the police. Speculation often lsads to erroneous conclusions.

Mr. Huhaney when questioned by the accused said the man
in photo is about sighteen years of age. The man he described to
the police was twenty to twenty-two years old and he would think

the accused is about twenty-four.

Samson Christy worked with the accused at PEG Industrisl
fas in Crewe Road. He testified that the accused didn't come to
work on  Monday 29th January, 1990, that 2t least until 12 noon

when Mr. Dhristy left work.

He saw the secused at sbout 6115 that day in town by the
Cable and Wireless building. He asked the accused why ne didn’t
o to work that day and the accused said he had some business to

taks care of. Ricky, the man who works with thes would know

about it.

Since the Saturday previously, Mr. Christy said the

arrused had had his  hair  trimmed. From the time he knew Lhe

accused ne had never nad his hair low.

éry you remember how Mr. Christy testified during the

week before the 29th January the acecused had removed a pouch from
the desk and had shown him a gun and four rounds of ammunition
from him and this is his description of fhe qun?

*He handed the gun Lo me and I held

it. The gun was a small avtomatic

qur about 4 to 5 inches long. It

tad a brown handle and ithe rest of

the gun was black.”

The witness described the pouch or holster a3 being dark

trown znd soft, made of leasther or plastic and it wasn’t the one
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that was shown ta him in court as recovered from Lhe accused

roon.

Mr. Christy was cross-—examined by the accused about
whather he had a grudgs against Mr. Barnes over a girlfriend who
left him and you will recsll the rather interesting exchange 1in

that conmection.

Mr. Christy testified that the accused came to work
pveryday the week previous to the 29th Jarwary from Monday to
§aturday. His hours of work were from 8 or 3130 to 4 p.m., but
vou will recall that his lumch hour could ke from 11 to 12 or 1

p.m. and that applied to all three working there.

Wall Mr. Foreman members of the jury you have made your
own assessment of Mr. Christy 3s a3 witness and you will compare
Lhe description of the gun he said the accussd showed fim wiktn
the descriptionms of the gum given by HMs. Boston and Ms. Peters.
Ypu will also make your own assessment of whether he could be
faleely testifying against the sccused hecause of a grudge over 3
girlfriend a year or two before. If he was intent on putting the
sccused in trouble rather than telling the truth Jdo you not think
it would have been more likely for him to say that the pouch
shown t0 him in court was the one he ssw the accused with.

That’s for you, Mr. Forzman mesbers of the jury to consider =zll

that.

Ronald Williams has krnown the accused since December
1989, and indeed he dropped him at work sometimes and somelimes
haught him 2 drink. That was because of a favour that the
accused did him, he said. Sometime between the 22nd and 25th
January last year, the accused came to him and asked him Lo
horrow, asked if he could borrow $3006. AnRd Mr. Williams
testified, he told the accused he didn’ft have the money at the
time. He didn‘t see Mr. Barnes on the 29th Jaouary nor did ne

have any arrangement to meet him. There was no arrangement that
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he taks money to him dn.that day. And you will of course, recall
Mr. Foremsn members of the jury that at page 10 of his interview
with the polics, the acrused said that the friend who would bring
Wim the morey was Ronald Williams who works at Cable and
Wireless. And you will also Mr. Foreman members of the jury
recall the accused explanation in that connection that he Qiver
the message through someone else. tWhen cross—-gxamined by the
accused Mr. Williams denied that he ever told him when he worked
at Cable and Wireless that there was someong who could ba

confused with him.

You will well remember, Mr. Foreman members ol the jury
T‘m sure, the fiery Ms. Sandra Connor who testifisd that she has
krown the accused for about 17 years. She was taken to Beorge
Town Folice Station on the 30th Jaruary last year and she was
shown 3 gold chain by Det. Insp. Erady. She said she never seen
it hefore. She denied selling it to the accused in fiis preasence.
The accused said she had sold it to him for $25.00 but she denied
it, she said. &he said she sguared off to lick him because she

was angry when ne made that accusation.

She sazid she had ss2en the zccused last at Merenguse Toun
shout 3 week or two before that. MNpet at the Zodiac Clul. She
w3s eross—gxamined on a letter exhibit 19 which was shown fto ner
and she denied writing the letter, and denied apologi=zing for

getting the accused into trouble.

Well Mr. Foreman members of the jury you saw Ma. Connoar
ir court and you heard what the acecused told the police in
connection with selling the chain to her and what he said in this
court. You make your assessment of where the truth lies. If of
course, you decide the truth lies with the accused or could lie
with him then no adverse inferences Can be drauwun from the gold
chain. If on the other hand you believe Ms. Conner, that she
.never sold the ehain to the accusgd you are left with no

wplanstion where the chain came from and you may think that is
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atrong inferential evidence that the chain infaclt belongs Lo Ms.

Eoston and that the accused hook it from her.

Fitz Norman Blair is 3 sales clerk at Walkers Eoad, Gas
Station. He saw the accused at the gas stastion st akout 11 a.m.
an Lthe 23th January, 19290. He went for luneh he said, at about
12 noon and saw the accused up to that time. When he returned at
1 p.m. he didn't see the acrused, This evidence of course is in
relation to the interview record copies of which you have. FPage
9 of that record shouws the accused as saying he was talking to
Blzir at 1 p.m. when his alarm watch buzsed. Well, Mr. Foreman
menbers of the jury you will recall the accussd telling the court
that this part of the interview was incorrectly recorded and that
he was speaking to Elair at 13 o’‘clock. So Mr. Hlair’s evidence

isn’t denied by the accused. It i1s the interview record which is

challenged.

The secused’s girlfriend Gloria Dilbert was called and
she testified that she left the accused at her apartment at about
B:1% a.m. on the Jday in question. &he had no sexual relations
with him that day or the day before. And a3gqain Mr. Forsmnan
menbers forth jury that piece of evidenece relates Lo the
interview record which the accused says was incorrectly recorded,
at page 4, that he had intercourse up te the morning and at paase

12 that he hiasd intercourse wiin Gloria.

Gloria denied that a police officer came to her on the
29th January, 1990, and said that the sccused s3id that he had

sex with her that day.

Inspector Courtney Myles testified as to his conduct of

the Identification Farade at which the accused was ldentified by

Jose Webster.

Ietective Constable Mark Miller was with Detective

Imspector Erady when the accused was arrested and he searched the
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sreused 3t the Folice Station, and inside a wallet taken from his
back pocket was found the chain exhibilt 1. He said the echain

appeared to be forced into a corner of one of the pochksts in the

wzllet. &t 12205 z.m. early hours of the morning of the 30.1.90
the aceused was interviewed by Detective Inspector Erady in the
presence of Detective Chief Inspector Branch. The interview
rzcord has been exhibiled as exhibit 20 and you have copies I
think. Mr. Foreman members of the jury I needn’t go through it
word for word. If you are going to accept it as a piece nf

gvidence truly and accurately recorded then you may take it with

vou and read it throusgh in the jury room.

My dirgction ta you on thalt record is this. You are
only to take notice of it, take it inte account if you are
sxtisfied that the inmterview was conducted without threst of
vinlence to the =zccused or offer of any reward to him. In other
words it must hzve been voluntarily conducted on the part of the
accused. You are only to take notice of it if you are satisfied
it iz = true and accurate record of the guestions and INSWErs.
Ard if you are onecertain that it was fresly and voluntarily aiven
then you must cast it out. If you are ureertain that it is a
true and aceurate record then you must cast it outl. It iz =
matter for you. Amd you have heard Inspector Erady and Detecltive
Chief Inspector Eranch testify and answar questions about the
recording of the irnterview and you have hesrd the accused, and

its for you Lo decide whesther yau accept it as a true record.

You are invited by the prosecution to conclude lies, arid
indeed you are invited to infer that those lies relate to the
arcuzed whereabouts on the day in guestion that araounid the time
the incident =and aboui the purchase of the gqold chain. And you
are invited tp draw inferences adverse to him fram those lies.
Whey would he lis about his whersakouts at the given times 1If he
was involved elsewhere than at Smith Cove that day? Why would he
tall lies akout his purchass of the gold chain it he didn’t gst

it from Lisa Eoston? Those are I think are the gquestions the




33
prosecuiion is inviting you to ask yourseselves. And you can®t get
away from the fact much of what is contained in the zaccused
irnterview record has been contradicted by peoplese who were names

therein.

Now it is necessary to approach this matter with some
care because a statement made by a0 zaccused out of court does not
directly prove anything except where it constitutes an admission,
and the accused has consistently denied these offences. Bul =
statement shown Lo e false may g0 directly to show something.
For exanple in this case if vou are satisfied that he accused
lied when by saying he was talking to Mr. Blair at 1 p.m. that
day then yvou may infer that he wanted to give Lthe police the
impression thalt he was obher than where he actually was a3t Lhat
time. But no suach inference may be drawn unlaess the following

requirements are satisfied.

1. You must be satisfied that the stztement is

false arnd that the accused knew it was false;

2« Tt must ke n stztement relevant to the offencs

with which he is charaged;g

J. You must take account of the fact that it wasrn’t

nade on oath;

4. You must consider whether there is sny reason
abher than his guilt of the offernces which Lhsre

was or may have been for not telling the trutn.

Ta recap them, Mr. Foreman members of the jury, only if
you are satisfied that the interview was voluntarily taken and
that it was true and accurate can you take account of it. And
thern only if yvou accepted can you draw the inferencss adverse to
the accused from it and only then if those four regquirements I

fiave outlined are satisfied.
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Now Chief Inspector Eranch was the officer who witnessed
the rscording of the interview and witnessed Sandra Connor’s
reaction to the gquestiaens akout whether she sold the chain to the
acoused,. Arnd he also showed Vincent the Tubhaney the album of
photographs 3nd he said Lthe witness.laaked through the album for
about 12 to 1% minuntes before he picksd out 3 photograph. And as
a result instructions were 9iven and the zccused was arrested.
He was also with the accused he saild, and Beiteciive Inspecior
Brady when o shed which he says the accused showed them as one hsg
sleeps in was searched and a holster and one round of ammunition
were recovered. Now, Mr. Foreman members of the jury you may
find that you are upable to draw any adverse inference from the
firnding of this nolster and round of ammunition, it's 3 matier
for vou. It doesn’t seem to connect the accused with the alleged
affences saved in the most indirect way o showing that he had =
ficlster which could fit 3 gun of aboult the size testified Lo by
the complainants, the complaint and Ms. Feters. And you will
recall the accused gquestions and testimony in relation to the

Walkers Road premises not being ccocupied by him.

fetective Inspector Brady was the last prosecution
witness fto testify and his evidence covered the taking of the

imterview record and the zreas covered by Chief Inspector Branch.

The accused testified thsit on the 29th January, 1990, he
left home at approximately 93115 in the morning, walked te Walkers
KEoad Gas Htation reaching there shortly after 10. He was waiting
on a friend, who he said later in his evidence was Ronald
Williams, to bring him money. He spoke to Michsel White, Fitz
Blair and arren Prederichk and he left the Gas Station at 1305 or
171% p.m. He walked to Mr. Nixon’s or Ms. Nixon's house, 53w a
couple of friends and then went home tzking a 1ift off Mr. Nixon

toe the BElue Marlin.

Then he related his movenents from leawving his apariment

in Eastern Avenus to being arrested in the presence of Mr.
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Ehristy. He was first taken in, he said for the Gas Station
robkirery and then they told him that they had 3 mere recent charae

of raps arnd robbery which took place the same day.

He told Inspecior Brady where he got the chain from but
when Ms. Connor was broughit she denied it and he was taken to his
nrandmother s house, after they had gone to the Eastern Avenus
apartment and searched it, and a3 gun case and bullet was found

there.

He denied thst he had a3 gunm which he showed fto Samson

Ehristy.

He had his hair cat on the Saturday evening, he said at
4130 or % o'’clock but he said he is reluctant to call his barber

because he had a3 fight with him over a gambling game that

BVEring. Ared he has had his hair short from 1983.

How Mr. Smellis’s cross—examination of the accused will
ke wvery fresh in your mind and you will have drawn certain
conclusion a3s to the veranity of the accused from that
cross-examination I'm sure. The zccused was cross-examined
against about the grudges he alleges his barber, Mr Christy, with
whom he was found walking when he was arrested, and Jose Websier

had agzinst him.

He was he said, at the gas etation waiting for Ronald
Williams to bkring him money. The reason he gave for Ronald
Williams not krowing of the arrangement to meet him is that the

nesgane was fiven Lhrowain someone else.

Reqarding Mr. Fiits Rlair’s evidence the accused said
thalt although there was no apimosity between them Mr. Blair ws
rnot being truthfual when he said he returned to the gas station st
1 o‘clock. He was then cross-gxamined about this recorded, these

recorded gquestions and answers in the interview record and I will
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invite you to have 3 look at thewm, Mr. Foreman members of the

jury.

Have you got the intervisw there? Look at page 9, near
the top.

His answeri: I wesrs my wateh sll the time.

Have yvou got that? I wears my watch all the time.

And then its recorded. Can I zsk you agsin what time
vl say this rapes occourred?

Then this would be MWr. Brady! It occurred between 12145
p.m. ard 1 p.m. yesterday J29.1.90.

Answer: the sccoused; 12745, 1 p.wm. okay. My waltech has =
built in alarm system. It zlarms every half hour. UWhen that
buszed at 1 o‘clock I was standing up at Walkers Road, Tewaco

Station, talking to EBlair.

Now his explanation Lo the court is that he was tallking
to Blair at 12 ofclock, not 1 o‘clock and the Inspector wrongly

rerpgrded the time.

Well Mr. Foreman members of the jury you will decide
whether that makes sense given the context 1n which the time was
given in the exchange betuween Inspector Brady and the accused.

If yvou are satisfied that it was an accurate record.

The accused then testified that Ms. Lonmor is telling
untruths and about the letiter she zallegedly sent him in priszon.
Aand the accused producesd a jeans ewhibit 23 and the I Shirt,
exhibit 24 as the clothes he was wearing on that day and he

showed you.

Mow the accused called William Hayward Ebanks who
testified that he passed the Iletter exhikit 19 frow Sandra Connor
to the accused. Welil, Mr. Foreman members of the jury, you will
have formed your own impression of Mr. Ebsnks. Is he the kind of

person whoss word you trust in respect of your day fo day
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dealing?. Would yoo trust him or trust his word on anything on

importance?

If you think its possibkle thst Sandra Connor wrote that
letter just look =t it Mr. Forewmsn members of the jury. 1 invite
vou to take il with you. Dloes it say anywhere in the letter that
she now admits selling a chain to the accused? Yoo will bear in
mind that it is in response to 3 letiter calling for her help, but
the kind of help asked for or offered is not specifisgd. OF
course Ms. Connor denied sending the letter and 1f you think that
she did sent it or she may have send i%, ithen of ceﬁrse it would
detract from her oaverall credibkility. But doen’t lose sight of

the real issue, uwhether or not she sold the chain to the accusad.

Dennis Brown testified that he was playing dominces at
the gas station on 29.1.90. His girlfriend’s birthday was the
day before, so that is how he remembers the day. He said, he sau

the accused come by in betwseen 12130 and 1 o’clock, at sboul =

guarter to.

Wnen cross—examined e admitted beimg in custody ath
Northward at the moment and he saild he wasn’t paying any
particular attention to the accused’s movements, and although hs

wore 3 Wwatech he didn’t check it each time he saw the accused.

Darren Frederick another domino player testified that ne
was at the a3 station beiween 10 a.m. to after 2:30¢ p.m. on the
day in guestion. The accused came to the gas station at 13 or

2:215% and left a3t 3 guarter to one.

.Then he was asked about the gqo0ld chain which he said he
remembers the acecused pulling out of his pocket when he reached
for a cigarette. That was on the Saturday before the 2¥th
January. He also said he has never segn the accused hair as high
as the usher’s. When cross—examined he saxid he had several

previous convictions for giving z false name, handling stolen
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goodse and burglary.

Michael Wight iz the manager of the gas station and he
gave gvidence which corresponded to Nr. Fitz Blair’s. He went
for lunch he said at the same time as Mr. Blair, mid-day, snd the
accysed was still there. And the accused was noil thers when the

witness returned zt about 1:15 or 1:130.

When cross-exaninged the witness said that the acoused
pould have left the gas station batweeh 10:320 and 12 and

returned.

fand finally Mr. Foreman membkers of the jury, it was the
elderly gentleman Fatrick Nixon. Hs testified that he gave the
arrused 3 1ift when he was going back to work after lunch on thatl
day. He was supposed to gu back to work at 1 ofclock but he
picked the accused up he said, at 1:10 p.m. Now Lhree
interesting aspects of the evidence came out, two of then

spontaneously not 3s a3 result of questions.

The first that they stopped by the accuseds
grandmother s place in Walkers Road, which the witness knows the
acrused stays at. That was on there way to the Rlue Marlin. The
second quite spontaneously wasn’t tne accused hair wasn’t Ltrimmed
liked it is now when he picked him up on that day. Aarnd the
third was that the accused wasn’t wesrinmg the T shirt that the
accused says he was wearing on the day. It was anothner snirt he

ssid with siripes. I think klack arnd then at some stage

mentionsd klue.

Well, Mr. FPoreman members of the jury that is the
totality of the svidence in which you have to determine whether
yvou fird the accused guilty or not guilty of one or both of the
charges in the indictment. When makipg your determination
consider all the evidenre, both for the prosecution and the

defernce. You may of course feel that it is uynrealistic Lo expect
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witnesses to give precise evidence relating to times,
particularly in relation to events which occurred over tuelve
months ago. But of course you may think that those wilnesses who
had = time to relate to, for example gqoing fo work or coming from
work, lunch hours, are more likely to be accurate than gthers.
Eut use your common sense in this relation. Mr.o Foreman members
pf the jury think back to events which may have had sonme
significant to you 3 couple of days ago, then a year ago arnd seeé
whether really it is reslistic Lo swpect witnesses Lo be aceurate
as to time. and den‘t lose sight of the fact that what ever tne
gvidence relating to times the accusad on his own admission and
secording to his own witnesses was within striking distance of
Smith Cove on the day in guestion. He was at Walkers Koad Sas
Statiorn at about the time the incidernt allegedly occurred during
the span of time and you know the geography Mr. Foreman membars
pf the jury and you have heard the witnesses give various
opinions, or give various testimany as to how long it would taks

you to walk, or run, or hurry from the gas station to Bmith Cove.

Now of rpurse no amount, no nusber of discredited or
unconvincing pieces of evidence wiith little ar no valus when
linked together can present s splid structure upon Wwhich you can
hase 3 finding of guilt. You can’t piece togelher valueless
pieces of evidence or pisces af evidence which have little walue
and creste something of value uwpon which you can base 3 decision.
Rut you must look at the intrinsic value of each piece of
evidence. But 3 number of ponvincing and consistent pieces af

svidence when linked can create 3 splid structure.

Look at the various pieces of evidence in this case and
you start of course, with the complainant and her friend Ms.
Peters. Their descriptions of the assailant, which includes the
type of watch he was wearing which was according to Lhe

romplainant focused on by her.

There is the evidence that a gold chain similar to that
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worn by the complainsnt snd taken from her by the assailant was
found in the accused possession. And you will judge his
explanation for that possessian and of course, Ms. Connor’s

evidence in that conpection.

There is evidencs of Jose Webster that he saw the
accused in the vieinity of Smith Cove between abput 11 and

mid-day on the morning of the alleqed attack.

There is ths svidence of Samson Christy that the accused
had & firearm in his possession the week before the atltack, a
firgarm which matched you may think the description of the

firearm given by the complainanit, Ms. FPelers.

And there is the evidenece relating to the accused hair
style. And Mr. Foreman membkers of the jury, there what you may
regard as independent evidence from two puperts who say that
sperm taken from Ms. Boston vagina and genital ares is consistent
with the blood grouping and the FGM typinag and the DNA of the
accused. These experts evidence should ke independently
considered for you may reject both their opinions, you may acceph
both their opinions, you may accept for one reason or another the

svidence of one suxpert and not the other.

Ealance that against the evidence of the sccused and his
witnesses and ask yoursslves whether those and all the othsr
items of evidence do or do not point dirresistibly to the

accused’s guilt.

Now remember that what I told you, that it is for the
prosgcution to prove his guilt on sach charge eyond all
reasonable doubt, yvou must be sure as to his quilt bhefore you can
hring 3 verdict of suilty on one or hoth charges. find befaore 1
put you in the charge of itwo police pfficers, Mr. Foreman menbers
pf the jury I should advise you that it is better that you bring

in a umanimous verdict. That is a verdict upon which gach and
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everyong of you sgreed. A verdict of guilty or not quilty. If
however, afier one hours deliberation you can’t come sny
sgreement, any unanimous verdict then you can bring a majority
Qerdict ar each charge independent of guilt or not guilty and
that majority verdict would be a verdict of auilty or not guilty
on each of the charaes on which any five or more uf.ymu agree.
It ean be five to two or six to one. But the Mr.. Foreman

members of the jury would only be after one hours deliberation.

Thank you. I now put yvou in charge.

. Schofield




