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10. The position on behalf of the Plaintiff is that the issue fee for the writ was paid on 14 February 2022

and the writ was uploaded to the E-Filing Platform the same day.

11. It appears that Mr Brady's account with the E-Filing Platform was accessed by Mr Brady (assisted

by his wife) on 14 February 2022 and a new "Case" was created at 12.04. However, the

"Commencement Date" of the case is shown as 6 June 2022.

12. The 2-page writ was uploaded as a .pdf document but accompanying it as a third page was the receipt

for the filing fee. Ms Allenger says that the receipt was not germane to the writ itself and if remaining

as part of the .pdf file would form part of the Court's record for originating processes. Ms Allenger

explains that on the same date as the writ was uploaded, a note was left in the message section of the

E-Filing Platform stating:

"Writ of Summons to be uploaded as a separate document from the payment 
confirmation. Kindly re-upload documents as two separate PDF. " 

13. Mr Brady explained that he did not access the E-Filing Portal unless it was necessary to upload a

document so neither he nor his wife accessed in again until June 2022 in relation to an entirely

separate matter. Apparently Mr Brady works in loose association with a number of other sole

practitioners, one or more of whom may have subsequently accessed his account on the E-Filing

Platform prior to Jtme 2022 but in relation to other matters that they were dealing with and not those

being dealt with by Mr Brady. The message on the E-Filing Platform was not therefore drawn

immediately to Mr Brady's attention. Paragraph 11.1 (c) of the Practice Direction states that if a

document is not accepted, not only will a message be sent to the message centre of the E-Filing

Platform, but an email shall also be sent to the party seeking to upload the relevant documents setting

out the reasons for non-acceptance. Ms Allenger has confirmed that an email to that effect was not

sent to Mr Brady until 26 April 2022.

14. At some point between 14 February 2022 and 26 April 2022 Mr Brady attended the Civil Registry

to enquire about the writ2
. Ms Allenger says that the filing issue was explained to him and he agreed

2 The precise date is unclear but the delay on the part of Mr Brady is relied on by the Defendant in relation to his 

abuse of process argument. 
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"The insurers were kept in the picture from the start, and were never in danger of 
being faced with a judgment which they had to satisfy without having had an 
opportunity to take part in the proceedings, but that does not of itself entitle the 
claimant of the court to ignore the statutory requirement which makes it a 
condition precedent to liability that "before or within 7 days after the 
commencement of proceedings ... the insurer has notice of the bringing of the 
proceedings " ..... . 

"There may well be other cases in which contact, even an informal contact, shortly 

before the commencement of proceedings would put the insurer in the position of 

having notice of the bringing of the proceedings - everything would depend on 

the facts of the case, but a prudent solicitor would be well advised to ensure that 

the insurer received written notice within 7 days after the commencement of 

proceedings. There can be no room for argument. " 

41. It was held by the Court of Appeal in that case that the notice had not been given to the insurers in

accordance with the legislation. It was also held that the insurers were entitled to defend the action

on behalf of the defendant right up to judgment, and then, when the judgment was entered and the

claimant turned to them to recover, to raise for the first time the statutory notice point.

42. I was also referred in that case to the case of Capital Insurance v Fraser14 in which the Court of

Appeal of Trinidad and Tobago held that the local equivalent of section 15 (2) (b) had to be "pretty

strictly fitlfilled". The insurers had to be given notice of proceedings before or within seven days

after proceedings were commenced. "If given before, the notice had to express a clear intention to

bring proceedings; if given after, the third party had to show that insurers had notice of those

proceedings within seven days of issue. "The Court of Appeal made it clear that words such as "may

be taken" or are "likely to be taken" are insufficient to constitute notice.

43. Mr Brady referred me to a property damage waiver prepared by the Second Defendant's insurer in

relation to the damage to the Plaintiffs motor vehicle. The document was prepared in March 2019

and proposed a settlement of CI$5000 in relation to property damage resulting from the accident in

question. The Second Defendant did not sign it. Mr Brady sought to argue that the waiver

demonstrated that the Second Defendant's insurer was aware of the accident and associated claim.

That may be the case but there is no suggestion that for the purposes of s.15(2) (b) the insurer was

14 [1996] 71 WIR 382. 
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