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6. Order 62, rule 4 of the Grand Court Rules ("GCR") sets out the general principles on costs in the

Grand Court. Rule 4(2) states:

"The overriding objective of this Order is that a successful party to any proceeding 
should recover from the opposing party the reasonable costs incurred by him in 
conducting that proceeding in an economical, expeditious and proper manner 
unless otherwise ordered by the Court. " 

7. GCR Order 62, rule 5 provides:

"If the Court in the exercise of its discretion sees fit to make any order as to the 
costs of any proceedings, the Court shall order the costs to follow the event, except 
when it appears to the Court that in the circumstances of the case some other order 
should be made as to the whole or any part of the costs. " 

8. There is no doubt that the Applicant is the successful party in relation to the order quashing the

decision of the Respondent and also in relation to the additional issues in relation to which I

provided my opinion. The questions that arise are:

8.1 whether the fact that both parties are Government entities; or, 

8.2 that the court was asked to deal with additional, non-determinative issues, the resolution of 

which was of mutual benefit to the parties should displace the normal rule that costs follow 

the event; and, 

8.3 the extent to which the Interested Party should be liable for any costs that may be ordered 

in favour of the Applicant. 

9. The Applicant's position in relation to the question of costs is as follows:

9.1 As the successful party, it should get its costs. It is invariably the case that the respondent 

to judicial review proceedings is a government entity and that is no bar to an adverse order 

for costs. 

9.2 The current position in England is that a costs order will be made in favour of a claimant 

in judicial review proceedings if it obtains the relief sought in the application, even if the 

claim is compromised before the hearing. In relation to the question of costs as between 

two public bodies, Pill LJ in the English Court of Appeal case of R (Bahta) v SSHD1 

commented as follows: 

"Moreover, a culture in which an order that there be no order as to costs in a 
case involving a public body as a Defendant, because a costs order would only 
transfer funds from one public body to another is in my judgment no longer 

bl 
,
,, accepta e. -

1 (2011] EWCA Civ 895.
2 Paragraph 61.
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The judge also made it clear that: 

"When relief is granted, the Defendant bears the burden of justifying a 
departure from the general rule that the successful party will be ordered to 
pay the costs of the successful party and that the burden is likely to be a heavy 
one if the Claimant has, and the Defendant has not, complied with the Pre­
Action Protocol. "3 

9.3 Although the parties did agree that the resolution of the delegation issues was to their 

mutual benefit, the Applicant's position is that all issues were strongly contested all the 

way to trial. 

9 .4 The Applicant had made it clear from the outset that it would be seeking its costs and the 

Respondent made no effort to limit the issues to just those that were determinative of the 

Applicant's claim. 

9.5 In relation to the Interested Party, the Applicant says that its costs were increased by the 

involvement of Interested Party by having to respond to the arguments that it made at the 

hearing. The Applicant says that the Interested Party should be ordered to pay those 

increased costs4
. 

10. In relation to the latter point, one of the cases cited in the extract from Fordham is R (London &

South Eastern Railway Ltd) v British Transport Police Authority5 . When considering the question

of the potential liability of costs for intervenors the judge said:

3 Paragraph 65.

"25) The question then is whether NMF or HEX or both should contribute to those 
costs. Mr Fordham on behalf of NMF has made some general submissions 
that it would be wrong/or the court to penalise intervenors who had a proper 
basis for corning to court and who properly would regard it as the norm that 
they neither pay nor receive simply because they raised some arguments 
which, in the end, did not find favour because that would be to adopt an 
approach which would go into the matter in detail and to apportion in a way 
which was not appropriate. I do not accept that it is right to say that that is 
the way in which the court would apply the matter in the circumstances of this 
case. 

26) The reality is that NMF raised a delay issue which was not originally relied
on albeit the defendant - perhaps not altogether surprisingly - sought to
benefit from it in due course, and also what has been described as a
claw-back issue; that is to say, even if the position was unlawfitl nonetheless
the statutory provisions enabled, in subsequent years, the authority to claw

4 See e.g. Fordham, Michael, Judicial Review Handbook 2020, paragraph 18.2.8
5 [2009] EWHC 1255 (Admin).
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