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HEADNOTE 

Appeal against revocation of permanent residency and residency and employment rights certificate, 

extent to which rights to private and family life pursuant to section 9 of the Bill of Rights are relevant 

to decisions of the Caymanian Status and Permanent Residency Board and Immigration Appeals 

Tribunal, failure of Caymanian Status and Permanent Residency Board and Immigration Appeals 

Tribunal to have adequate policies and procedures to ensure that section 9 rights are protected and 

failure of the Immigration Appeals Tribunal to apply up to date law and proper analysis to its decision 

to ensure that those rights are protected. Remission of appeal to Immigration Appeals Tribunal. 

Interpretation of Immigration (Transition) Act 2022. 
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18. The Decision Letter repeats much of what was said in the 26 November 2020 Minutes quoted above

including the reference to Amrollahi v Denmark. The additional, relevant section of the Decision

Letter read as follows:

"In connection with the above relevant points, the Tribunal members specifically 

noted the following: 

8. The Appellant is from Colombia. In an affidavit by the Appellant's spouse

sworn on 18 January 2021 she stated at paragraph 15 and 16.

'I note that the Tribunal are requesting what difficult my family and 

I would face if we were to go to Colombia with Alan. The simple 

fact is that my family unit could not go to Colombia. There are 

numerous reasons for this, most obviously: 

i. Our safety

ii. Disrupting my children's education

iii. I would be required to obtain new employment which would

be difficult due to the nature of the job that I do

iv. I have been living in the Cayman Islands since I was 9 and

consider this my home and have no intentions of living

elsewhere.

The Tribunal determined that the decision to revoke the Appellant's RERC is 

discretionary however the tribunal must consider Section of the Cayman Islands 

Constitution Order. 

After the Tribunal reviewed the matters mentioned above, the nature and 

seriousness of the offence weighs heavily in comparison to the other factors. The 

Tribunal noted the seriousness of the effects of cocaine use on addicts and the 

poverty and crime that results. The high number of known cocaine addicts seen 

begging on our streets along with the breakdown of family life was also 

considered. Additionally, the Tribunal took account of the adverse effects failing 

to reinstate the Appellant's RERC would have on his Caymanian family, however 

the seriousness of the offence overrode the Appellant's right to live here with his 

family in the Tribunal's opinion. 

As a non-Caymanian the Appellant abused the privileges afforded to him as the 

spouse of a Caymanian and is not now entitled to have those rights re-instated as 

a result of the hardships to be suffered by his family. It was also noted that the 

Appellant could arrange to visit his family in a safe country as his home country 

is deemed too unsafe to visit. 
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& Ors 17 and Ellington v Chief Immigration Officer18 where both Mangatal J and Williams J quote 

with approval from the case of National Road Authority v Bodden19 in particular:

"25. The constitutional guarantee and the right of appeal on a question of law mean that 
a decision of the RAC must meet certain minimal standards. It is not enough simply 
to state a result on the principle issues; the parties are entitled to know the reasoning 
and the primary findings of fact which led the RAC to its conclusion. The obligation 
has been described in this fashion by the House of Lords in South Bucks. D.C. v. 
Porter (No. 2) ... ([2004} 1 W.L.R. 1953, at para. 35): 

'The reasons for a decision must be intelligible and they must be adequate. They 
must enable the reader to understand why the matter was decided as it was 
and what conclusions were reached on the "principal important controversial 
issues", disclosing how any issue of law or fact was resolved. Reasons can be 
briefly stated, the degree of particularity required depending entirely on the 
nature of the issues falling for decision. The reasoning must not give rise to a 
substantial doubt as to whether the decision-maker erred in law, for example 
by misunderstanding some relevant policy or some other important matter or 
by failing to reach a rational decision on relevant grounds. But such adverse 
inference will not readily be drawn. '"20

45. The Appellant refe1Ted to Ali v Secretary of State for the Home Department [2016] 1 W.L.R 4799

which comments on how to structure a judgment and the importance of (in that case the First-tier

Im.migration Tribunal in England) setting out:

"in clear and succinct terms their reasoning for the conclusion arrived at through 
balancing the necessary considerations .... 

One way of structuring such a judgment would be to follow what has become known 
as the "balance sheet" approach. After the judge has found the facts, the judge 'rVoulcl 
set out each of the "pros" and "cons" in what has been described as a "balance sheet" 
and then set out reasoned conclusions as to whether the countervailing factors 
outweighed the importance attached to the public interest in the deportation of foreign 
offenders. "21 

46. In the current matter, the Appellant says that the Respondent clearly failed to identify where the best

interests of the children lay and therefore failed to apply that factor when assessing matters in a

proportionate way. It is argued that the Respondent should have considered the best interests of the

17 [2019) 1 CILR 545, at paragraph 29 of the Judgment 
18 Unreported Grand Court 209 of2016 and 216 of 2018, 29 April 2020, at paragraph 87 of the judgement. 
19 [2014] 2 CILR 47 
20 [2014] 2 CILR47, at paragraph 25 
21 At paragraphs 82 & 83 per Lord Thomas ofCymgiedd CJ. See also HA (Iraq) & RA (Iraq) v Secretary of State for 
the Home Department [2020] EWCA Civ 1176 at paragraph 28. 
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child and, by the very fact that no reference is made to the best interests of the children, the 

Respondent has either erred in law or acted unreasonably. 

Failure to place sufficient weight on factors 

47. The Appellant argues that while it is not disputed that the Appellant committed a serious crime, it is

aven-ed that this fact does not outweigh the other relevant factors in the current matter which meant

that it was not reasonably justifiable to revoke the Appellant's RERC. In particular, it is averred that

the following factors outweigh the se1iousness of the crime:

47. l The dangerous situation in Columbia. 

47.2 The inability of the family unit to remain together. 

47.3 The rehabilitation of the Appellant. 

47.4 The lack of prospects of the Appellant reoffending. 

48. Counsel for the Appellant highlighted that, during his criminal trial, the Appellant took the unusual

step of giving evidence against a co-defendant, a man who had previously been found not guilty of

a similar offence and who was a government worker. He says that this fact alone has not been

considered by the Respondent and it is claimed that when one combines this with the above factors,

the fact that the Appellant was convicted of a serious offence is outweighed by the other factors and

that the decision is unreasonable in the circumstances.

Lack of Polices 

49. The final argument put forward on behalf of the Appellant is that policies are a fundamental

requirement in many parts of the immigration law of the Cayman Islands. Counsel says that this

requirement is so that the decisions are consistent, rational, objective and not arbitrary and therefore

comply with Section 19 of the BOR as set out in the Cayman Islands Constitution Order 2009 which

requires decisions to be "lawful, rational, proportionate and procedurally fair".

50. The Respondent has a wide discretion as to what orders they can make as they deem fit22. It is the

Appellant's contention that without guidance or policies, what should be objective assessments

become subjective.

22 Section 23 (1) of the 2022 Act. 
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51. It is argued that this is especially true in light of criticism that the immigration authorities have faced

in the past. In particular in the case of Ellington, the Court of Appeal23 stated:

"71. I start with a general observation. It is surprising that there was no evidence before 
the judge or before us as to what the practice is in the Cayman Islands as far as 
someone in Mr Ellington's position is concerned. Not only does the court not have 
any idea what the practice is, but also there are no directives or rules such as would 
one would expect (and is the case in England and Wales). All there is, is the 
legislation. That hardly seems a satisfactory situation on any view, as the judge 
pointed out. " 

52. Equally, the Chief Justice in Hutchinson Green & Racl4 expressed his deep reservations with regard

to subjective assessments made by administrative bodies. In particular he stated:

"97. These explanations appear to describe a system that is intended to replace that which 
relied upon the Employment Relations Department's database and report used under 
the 2004-2010 points system. If so, there are immediate and obvious concerns, not 
least of which is the absence of any explanation as to what source of information or 
what considerations would inform the reviews and adjustments to be periodically 
carried out as contemplated by the second explanation. Nor is there any explanation 
as to who ·would be responsible for those exercises and what measures would be put 
in place to ensure that they are reasonably and objectively carried out. 

98. In light of the concerns identified and discussed in this judgment, it is difficult to
imagine a policy that could be more opaque, uncertain and prone to arbitrariness
than one by which points are to be allocated to occupations based upon merely
subjective assessments of their importance in the context of the local economy.

99. It is to be expected, therefore, that the periodical review and adjustments of which
the second explanation speaks will be carried out in a manner capable of
withstanding the kind of heightened scrutiny now required by the court. "

53. It is the Appellant's contention that the need for policies is especially true when a discretion such

that as in this case is being exercised. This is to ensure that objective criteria are considered, there is

consistency and that decisions of the Board and the Respondent are not opaque. In the case R v

Secretary of State for the Home Department, Ex parte Venables25, the then Master of the Rolls Lord

Wolf held:

23 Unreported CICA Civil Appeal No. 15 of 2020, 8 October 2020.
24 [2015) 2 CILR 75 
25 [1997) 2 WLR 67 
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not be made to go round in circles having the matter of their immigration status re-considered by the 

original decision maker. 

63. The Respondent says that:

63 .1 if the Appellant is correct, one would expect to see explicit provision made as to how the 

IAT is to treat the Board's decision in those circumstances or at least some provision which 

is clear as to the status of the Board's decision ( e.g. whether it is void). That is especially so 

in light of the very specific instruction in section 21(9)(b) of the 2021 Act, which provides 

that the IA T should quash an appeal which is vitiated by some procedural irregularity ( e.g. 

because the Appellant has failed to file the appeal in time). 

63.2 The Appellant's argument creates an artificial distinction between decisions where the 

Appellant is seeking to have some right afforded to him and decisions where an existing 

right may have been forfeited. Not only is there no foundation for such a distinction in section 

21(1) of the 2021 Act, which establishes the Respondent's jurisdiction to hear appeals from 

decisions of the Board, there is no discernible policy reason why, once grounds of appeal 

have been made out, the Respondent should have jurisdiction to rehear applications for the 

grant of particular types of immigration status, but not the jurisdiction to consider whether 

existing rights have been forfeited. The Respondent says that is difficult to see how a drawn­

out process which, on the Appellant's case, would see the Board re-seized of the matter of 

its own motion, could further the interests of disposing of immigration appeals judiciously, 

expeditiously and economically. 

64. Counsel also referred to the legislative history behind what is now sections 21 and 22 of the 2021

Act which she says does not support the Appellant's narrow reading of section 22(4). Counsel

submitted that up until 25 October 2013, when assent was given to the Immigration (Amendment)

(No. 2) Act, 2013, it was beyond doubt that appeals to the IAT against any decision of a Board,

including appeals in relation to decisions to revoke permission to reside permanently in the Islands31 

were by way of rehearing. Section 15(1) of the Immigration Act (2013 Revision), which related to

the jurisdiction of the IAT, provided as follows:

31 At that time the provisions relating to revocation of spousal RERC were contained in section 33 of the Immigration 
Act (2013 Revision). 
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"15. (1) Save as otherwise provided in this Law, any person aggrieved by, or dissatisfied 
with, any decision of the Chief Immigration Officer under section 3 7C or 42(5) or of 
a Board other than a decision under section 14 may, within-

(a) twenty-eight days of the communication of the decision to him; or
(b) such longer period as the Chairman of the Immigration Appeals Tribunal may,for

good reason shown, allow, 
appeal there from by way of rehearing to the Immigration Appeals Tribunal, and 
matters referred to the Tribunal may not be remitted to that Board or to the Chief 
Immigration Officer. " 

Moreover, counsel argues, section 16(7) of the Immigration Act (2013 Revision) provided as 

follows: 

"(7) Appeals to the Immigration Appeals Tribunal shall be by way of rehearing. " 

65. Counsel also referred to the fact that sections 15 and 16 of the Immigration Act (2013 Revision)

were repealed and substituted by sections 5 and 6 of the Immigration (Amendment) (No. 2) Act,

2013 which introduced the two-staged approach to the determination of an appeal i.e. a hearing on

the grounds (see section 15(8)(a)) followed by a rehearing if one or more of the grounds is made out

(see section 16(4)). It was new section 16(4) which, for the first time, referred to a rehearing of the

original application which was the subject of the appeal. Counsel says that the Memorandum of

Objects and Reasons to the Immigration (Amendment) (No.2) Bill, 2013 does not explain the

reference to the expression 'the original application' but there is no indication in the Memorandum

of Objects and Reasons of an intention to limit the jurisdiction of the IA T with respect to particular

types of appeal. Had that been the intention, counsel says that one would have thought that such a

significant curtailment of the powers of the IAT would have been made explicit.

66. The Respondent argues that if the Appellant is unsuccessful with this argument and the Respondent

is empowered to proceed to a rehearing of the Board's decision as to whether to revoke an RERC

holder's right to reside permanently in the Islands, then the next question posed by the Appellant is

whether the Respondent erred in law in failing to consider section 38(9) of the 2021 Act which is

relevant to his "original application".

67. The Respondent says that in effect section 3 8(9) operates as a presumption in favour of the grant of

an RERC to a person who has already been lawfully employed in the Islands and who marries a
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Caymanian. That presumption will be displaced by exceptional circumstances. The Appellant's 

argument is that the same presumption should have been applied to his situation. 

68. First, the Respondent argues, it is clear from the plain language of section 38(9) that this provision

is engaged when a person applies for an RERC as the spouse of a Caymanian under this section. It

does not apply to the separate question of whether a person who already holds a spousal RERC is to

lose his/her right to reside permanently in the Islands as a result of having been convicted of an

offence against the laws of the Islands. Counsel argues that that separate question was to be

determined, in the Appellant's case, in accordance with section 40(1)(a) of the 2018 Act, read with

section 51. Neither of those provisions cross-refers to section 38(9) or otherwise suggests that it is

only in exceptional circumstances that the RERC holder will forfeit their rights under that certificate

even where he/she falls within one of the provisions of section 51. The Respondent says that the

Appellant has already had the benefit of the presumption in section 38(9) at the time of his application

in 201332
. 

69. Secondly, counsel says that the scheme of section 40 of the 2018 Act, when read in its entirety, points

against the application of the presumption laid down by section 38(9) in the case of forfeiture of a

spousal RERC:

69.1 Under section 40(1) of the 2018 Act there are other grounds, beyond those which were 

relevant to the Appellant, on which a person will forfeit his or her rights under a spousal 

RERC. In many of those cases, there is simply no room for the exercise of discretion on the 

part of the Board or the Director of WORC in considering whether such grounds are made 

out. For example, section 40(l)(b) provides that an RERC holder shall forfeit his or her rights 

under an RERC where the holder's spouse ceases to be a Caymanian. Section 40(1)(c) 

provides that an RERC holder shall forfeit his or her rights under an RERC where, within 

ten years of the marriage, the marriage is dissolved or annulled. Whether or not an RERC 

holder's spouse has ceased to be Caymanian, and whether or not a marriage has been 

dissolved or annulled, is a question of fact. Once the Board has concluded that those facts 

are made out it has no discretion. That much is clear from the use of the words shall forfeit. 

The Respondent says that taking the Appellant's argument to its logical conclusion, however, 

32 See section 31 (9) of the Immigration Act (2013 Revision). 
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the Board would also need to consider whether there were exceptional circumstances to 

justify the forfeiture. 

69 .2 The legislature has expressly set out in sections 40(2) and (3) of the Act the circumstances 

in which an RERC holder is able to apply to retain his/her RERC notwithstanding that he/she 

has, in principle, forfeited his or her rights under that certificate, that is to say: 

69 .1.1 where the person is the parent of a Caymanian child who is below the age of 18 or 

who is enrolled in tertiary education and below the age of 24 (see section 40(2) of 

the 2018 Act); and 

69 .1.2. where the person is the surviving spouse of a Caymanian (see section 40(3) of 

the 2018 Act). 

The Respondent argues that it would undermine the effect of these provisions if the Director of 

WORC or the Board was to import into section 40 of the 2018 Act a separate presumption in favour 

of an RERC holder retaining their certificate, subject to exceptional circumstances. 

70. Finally, the Respondent contends that in the case of a person who, like the Appellant, has been

convicted of an offence against the laws of the Islands, the decision as to whether to revoke that

person's right to reside permanently in the Islands (as a consequence of which they will forfeit their

RERC) is discretionary. That is the effect of section 51 of the 2018 Act, which provides that the

Board may revoke that person's permission. Furthermore, that discretion must be exercised

consistently with section 9 of the BOR33. However, nothing in section 9 of the BOR requires the

application of a presumption that a foreign national who has been sentenced to four years'

imprisonment can only have their residence permit revoked in circumstances which can be said to

be exceptional.

Failure to consider all the relevant factors 

71. The Respondent argues that its failure to cite Uner in the Decision Letter does not mean that it applied

the wrong test. Nor, the Respondent argues, can it be decisive as to whether the Respondent erred in

its proportionality assessment pursuant to section 9 of the BOR.

33 Section 24 of the BOR. 

220429 Alan Lawrems Taylor Dominguez v Immigration Appeals Tribunal - Judgment 

26 



72. First, the Respondent says, as a specialist tribunal and an expert in this field, the Court should be

slow to find that the Respondent applied the incorrect legal principles to its decision-making. As

Baroness Hale of Richmond put it in Secretary of State for the Home Department v AH (Sudan) and

others34
: 

" ... This is an expert Tribunal charged with administering a complex area of law in 
challenging circumstances. To paraphrase a view I have expressed about such expert 
Tribunals in another context, the ordinary courts should approach appeals from them 
with an appropriate degree of caution; it is probable that in understanding and 
applying the law in their specialised.field the Tribunal will have got it right: see Cooke 
v Secretary of State for Social Security [2002} 3 All ER 279, para. 16. They and they 
alone are the judges of the facts. It is not enough that their decision on those facts may 
seem harsh to people who have not heard and read the evidence and arguments which 
they have heard and read. Their decisions should be respected unless it is quite clear 
that they have misdirected themselves in law. Appellate Courts should not rush to find 
such misdirections simply because they might have reached a different conclusion on 
the facts or expressed themselves differently. . .. "

73. Secondly, the Respondent says that it is important to remember that Uner did not lay down a new

test to be applied to all cases concerning settled migrants who are to be expelled and/or excluded

following a criminal conviction. Nor did it overturn any previous test. On the contrary, counsel says

that as the ECHR itself indicated at paragraph 58 of its judgment, it merely wished to make explicit

two criteria which it considered were implicit from its judgment in Boulti
f 
and other earlier rulings.

In the premises it is argued that the failure to cite Uner cannot be fatal to the Respondent and that,

applied properly, the factors set out in Amrollahi will inherently include considerations relating to

the best interests and well-being of the migrant's children and the solidarity of social, cultural and

family ties with the host country and the country of destination.

74. Finally, the Respondent argues that it is clear that it did give due consideration to those factors which

were made explicit in Uner and, in particular, the best interests and well-being of M and the

difficulties he would encounter in Colombia if he were to accompany his father:

7 4 .1 The very fact that the Respondent had adjourned the appeal hearing to allow for further 

evidence from the Appellant's wife with respect to inter alia the Appellant's relationship 

with M; information as to whether Ms. Taveras and M continued to visit the Appellant in 

prison; and information as to the difficulties the Appellant's Ms. Taveras and M would likely 

encounter if the Appellant was returned to his country of origin means, the Respondent 

34 [2007] UKHL 49 at para. 30 
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argues, that that it cannot sensibly be argued that it did not have these additional factors in 

mind at the time it made its decision; and, 

74.2 In its Decision Letter the Respondent: 

7 4 .1.1 acknowledged all the children of the family (including the Appellant's step-children) 

and their respective ages; 

74.1.2. expressly refetTed to the contents of the affidavit of Ms. Taveras of 18 January 2021 

and the particular paragraphs of that affidavit which set out the difficulties the family 

unit would face if the family were forced to leave the Cayman Islands for Colombia 

and the observation made by Ms. Taveras that the simple fact was that her family 

unit could not go to Colombia; 

74.1.3 expressly stated that it had taken account of the adverse effects that failing to 

reinstate the Appellant's RERC would have on his Caymanian family; and 

74.1.4 noted that the Appellant could arrange to visit his family in a safe country if 

Colombia was too unsafe to visit. 

Failure to place sufficient weight on factors 

75. Counsel for the Respondent accepts that the Respondent's decisions are administrative, rather than

judicial, in nature but that this does not abrogate the Respondent from the common law principles of

natural justice or the requirements of section 19 of the BOR35
. However, the Respondent disputes

that either section 19 of the BOR, or the duty at common law to provide reasons, demand the level

of specificity the Appellant claims. The Respondent argues that the fact that the Decision Letter may

not set out its conclusions on each and every one of the matters that the Appellant suggests is relevant

does not render the Respondent's decision unreasonable. The Respondent says that it is supported in

that proposition by the guidance of the House of Lords in South Bucks. D. C. v. Porter (No. 2)36
: 

"The reasons for a decision must be intelligible and they must be adequate. They must 
enable the reader to understand why the matter was decided as it was and what 
conclusions were reached on the 'principal important controversial issues', 

35 See, to that effect, Hon. Justice Mangatal in HS and Six Others v Immigration Appeals Tribunal [2019 (1) 
CILR 545] at para. 34. 
36 [2004] 1 W.L.R. 1953, at para. 35. See also Hon. Justice Henderson in in National Roads Authority v Bodden [2014] 
(2) CILR 47, at paras. 25-27.
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disclosing how any issue of law or fact was resolved. Reasons can be briefly stated, 
the degree of particularity required depending entirely on the nature of the 
issues falling for decision. The reasoning must not give rise to a substantial 
doubt as to whether the decision-maker erred in law, for example by 
misunderstanding some relevant policy or some other important matter or by 
failing to reach a rational decision on relevant grounds. But such adverse inference 
will not readily be drawn. The reasons need refer only to the main issues in the dispute, 
not to every material consideration .. . A reasons challenge will only succeed if 
the party aggrieved can satisfy the court that he has genuinely been substantially 
prejudiced by the failure to provide an adequately reasoned decision. 

76. The Respondent is of the view that it is clear from its Decision Letter that it did consider the matters

raised by the Appellant.

77. The Respondent goes further and argues that it is manifestly clear that the best interests ofM were a

primary consideration in its decision-making. The Respondent accepts that the UN Convention on

the Rights of the Child extends and applies to the Cayman Islands. However, the Respondent argues

that the duty on an administrative authority to take account of the best interests of the child as a

primary consideration adds nothing to the duty which already applied to the Respondent in this case

by virtue of section 9 of the BOR. In Jeunesse v the Netherlands37 the Grand Chamber of the EHCR

said:

"Where children are involved, their best interests must be taken into 
account (see Tuquabo-Tekle and Others v. the Netherlands, no. 60665/00, § 44, 1 
December 2005; mutatis mutandis, Popov v. France, nos. 39472/07 and 39474/07 §§ 
139-140, 19 January 2012; Neulinger and Shuruk v. Switzerland, cited above, § 135;
and Xv. Latvia [GC}, no. 27853/09, § 96, ECHR 2013). On this particular point, the
Court reiterates that there is a broad consensus, including in international law, in
support of the idea that in all decisions concerning children, their best interests are
of paramount importance (see Neulinger and Shuruk v. Switzerland, cited above, §
135, and Xv. Latvia, cited above, § 96). Whilst alone they cannot be decisive, such
interests certainly must be afforded significant weight. Accordingly, national
decision-making bodies should, in principle, advert to and assess evidence in respect
of the practicality, feasibility and proportionality of any removal of a non-national
parent in order to give effective protection and siifficient weight to the best interests of
the children directly affected by it. "

78. In relation to the alleged failure to consider the fact that the offence took place after the Appellant

had established a private and family life in the Cayman Islands, the Respondent contends that:

37 Application no. 12738/10, 3 October 2014 at para. 109. 
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78.1 Paragraph 6 of the Decision Letter records as follows, "The offence occurred during the 

marriage to the Appellant's Caymanian spouse"; 

78.2 The Appellant appears to have misconstrued the relevance of this factor and its application 

to his particular circumstances. The fact that the Appellant only engaged in criminality after 

his marriage is not, as the Appellant seems to suggest, a point which would go to his credit 

in the section 9 balancing exercise. This factor would, the Respondent argues, only be of 

any real relevance in this case had the Appellant embarked upon family life at a time when 

his immigration status was precarious as a result of his offending. In those circumstances the 

claim to respect for family life would be inherently weak. As the ECHR stated in Rodrigues 

Da Silva, Hoogkamer v Netherlands38
: 

"Article 8 does not entail a general obligation for a State to respect immigrants' choice 
of the country of their residence and to authorise family reunion in its territory. 
Nevertheless, in a case which concerns family life as well as immigration, the extent of 
a State's obligations to admit to its territo1y relatives of persons residing there will 
vary according to the particular circumstances of the persons involved and the general 
interest (see Giil v. Switzerland, 19 February 1996, § 38, Reports 1996-1). Factors to 
be taken into account in this context are the extent to which family life is effectively 
ruptured, the extent of the ties in the Contracting State, whether there are 
insurmountable obstacles to the family living in the country of origin of one or more 
o

f 

them and whether there are factors of immigration control (for example, a history 
of breaches of immigration law) or considerations of public order weighing in favour 
of exclusion (see Solomon v. the Netherlands (dee.), no. 44328/98, 5 September 
2000). Another important consideration will also be whether family life was created at 
a time when the persons involved were aware that the immigration status of one of 

them was such that the persistence of that family life within the host State would from 
the outset be precarious. The Court has previously held that where this is the case it is 
likely only to be in the most exceptional circumstances that the removal of the non­
national family member will constitute a violation of Article 8 (see Mitchell 
v. the United Kingdom (dee.), no. 40447/98, 24 November 1998, and Ajayi and Others
v. the United Kingdom (dee.), no. 27663/95, 22 June 1999)."

At best, the Respondent says, the fact that the Appellant's offending behaviour occurred at a point in 

time when family life was already established is a neutral factor in the proportionately assessment to 

be unde1iaken pursuant to section 9 of the BOR. It is not, counsel argues, a factor which can go in 

his favour in the same way that his conduct since the offending might. 

38 (2006) 44 EHRR 34 
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79. As to the argument that the Respondent failed to consider or place sufficient weight on the fact that

the Appellant had given evidence against his co-defendant, the Respondent notes that this is not a

factor explicitly enumerated in the Boultif criteria. To the extent that the Appellant's cooperation

with authorities is relevant to the nature and severity of the offence(s) committed, or the Appellant's

conduct since the offending behaviour, the Respondent notes this was already reflected in the

sentence handed down to the Appellant by the criminal courts. The Appellant was given close to a

two-thirds discount for his assistance and the fact that the Appellant cooperated with the authorities

and received a consequent reduction in his sentence does not detract from the severity of the offences.

In any event, the Respondent says that it gave due consideration to the Appellant's contrition for his

offences in its Decision Letter, where it referred to extracts from the Appellant's letter to the Board

of 26 August 2019 expressing his remorse.

80. The Respondent submits that there is no substance to the argument that the Respondent failed to

consider the Appellant's lack of re-offending and lack of prospects of re-offending in the Cayman

Islands. In fact, it referred expressly in its Decision Letter to:

80.1 the fact that the Appellant had not been convicted of any crimes for the nine years he had 

been living in the Cayman Islands prior to his incarceration; 

80.2 the report from HMCIPS that the Appellant had been a model prisoner; 

80.3 the letter of 14 January 2021 from the Department of Community Rehabilitation confirming 

that the Appellant had been compliant during his period in custody and that, since his release 

on licence, he had been compliant with his conditions and there had been no further 

encounters with the police. 

The Respondent says that it is implicit from the decision that these facts were accepted by the 

Respondent. 

81. Finally, the Respondent's position is that it was entitled to regard the Appellant's offences as very

serious and weighing heavily in the balancing exercise. Where a foreign national commits a serious

crime, it is legitimate for the Respondent to factor into its consideration the public policy need to

express society's revulsion at the seriousness of the criminality39 and an element of deterrence so that

39 See, to that effect, N (Kenya) v The Secretary of State for the Home Department [2004] EWCA Civ 1094 
at para. 64 
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other foreign nationals understand that one of the consequences of serious crime may well be 

deportation: 

"The public interest in deportation of those ,l'ho commit serious crimes goes well beyond 
depriving the offender in question from the chance to re-offend in this country: it 
extends to deterring and preventing serious crime generally and to upholding public 
abhorrence of such offending. "40

82. In the Respondent's submission, provided that the Respondent:

82.1 set out the legal tests correctly (as it did by enumerating the factors inBoultif); 

82.2 evaluated the evidence put forward by the Appellant (as is clear from the Decision Letter); 

82.3 conducted the balancing exercise called for by section 9 of the BOR, which involves 

weighing the relevant factors in the round; 

82.4 came to sustainable conclusions; and 

82.5 provided the Appellant with sufficient reasons for the Appellant to able to discern why the 

matter was decided as it was, 

the Respondent's decision cannot be regarded as unreasonable. 

Lack of Polices 

83. The Respondent made it clear that it does not accept this argument by the Appellant either. In

response, the Respondent argues that:

83. l The 2021 Act itself sets out the grounds on which the spouse of a Caymanian who has been 

granted an RERC may forfeit their right to reside permanently in the Islands. The 

Respondent's position is that the 2021 Act provides a sufficiently clear framework for the 

Appellant to understand the parameters of the exercise of the decision-maker's discretion 

(where such a discretion exists). 

83 .2 The discretion afforded to the Board and, by extension, the Respondent in circumstances 

where the RERC holder has been convicted of an offence against the laws of the Islands 

must be exercised in a way that is compatible with the right to private and family life 

protected by section 9 of the BOR41
• That is necessarily a fact sensitive exercise involving 

close examination of the particular circumstances of the individual and that of their family, 

40 See Rix LJ in DS (India) v Secretary of State for the Home Department [2009] EWCA Civ 544, at 

paragraph 37. 
41 See section 24 of the BOR 
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all of which must be considered in the round. As the ECHR was keen to stress in Unuane v 

The United Kingdom42 : 

" . . .  tlze criteria which emerge from its case law and are spelled out in the Boulti
f 

and 
Oner judgments are primarily meant to facilitate the application of Article 8 in 
expulsion cases by domestic courts. Furthermore, the Court reiterates that 
nevertheless, in applying these criteria, the respective weight to be attached to them 
will inevitably vary according to the specific circumstances of each case (see Maslov, 
cited above, § 70 and A.A. v. the United Kingdom, no. 8000/08, § 57, 20 September 
2011)." 

The Respondent claims that the case law of the ECHR offers the appropriate guidance as to 

the factors to be taken into account by a decision maker in conducting the balancing exercise 

envisaged by Article 8 of the Convention, which affords equivalent protection to that under 

section 9 of the BOR. There is, in the Respondent's submission, no need for written policy 

guidance rehearsing those factors and where, as in this case, the decision maker has had due 

regard, and given proper weight, to them, it is simply unarguable that the absence of a policy 

renders the decision automatically unreasonable/irrational. 

83.3 The Respondent argues that it would nol, in any event, be for the Respondent, as an appellate 

body, to produce policy guidance. The Respondent argues that relevant direction making 

powers are conferred on Cabinet pursuant to sections 5 and 73 of the 2021 Act and the failure 

of the Respondent to do so cannot properly be said to be unreasonable: 

"5. The Cabinet may give to Director of WORC such directions, not inconsistent with 
the provisions of this Act, as the Cabinet thinks fit as to the performance of the 
functions ofWORC and the exercise of its powers, as the Director ofWORC shall 
give effect to any such directions. 

73. The Cabinet may issue policy directions to the Boards and the Immigration
Appeals Tribunal for their guidance in the exercise of their respective powers,
duties and functions under this Act, and it shall be the duty of the Boards and the
Immigration Appeals Tribunal to put into effect and to carry out such directions. "

Discussion and conclusion 

84. I am conscious that the Appellant is currently unable to work and that this matter has dragged on for

some time. It is clearly in his best interests and those of his family that matters are concluded as

42 Application No. 80343/17, 24 November 2020, at paragraph 78.
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quickly and efficiently as they can but without putting at risk a proper consideration of the respective 

rights and interests of the state and the individual. 

85. The first issue raised by the Appellant is the question of the approach that the Respondent should

have taken to the appeal bearing in mind that as the Appellant suggests there was no original

application for it to consider under section 22 ( 4) of the 2021 Act other than the Appellant's original

application for his RERC in 2013. There is clearly, in my view, an anomaly in the 2021 Act ( and

therefore the 2022 Act) with the inclusion of the words "original application" instead of "decision"

which is what seems to have appeared in the comparable sections of previous versions of the law.

86. Although the Respondent's counsel referred to the case of Zielinski Baker & Partners, a more helpful

decision is that of Mangatal J in BDO Cayman Limited & Four Others v Governor in Cabinet43 in

which a question arose as to the correct approach to interpreting the Trade and Business Licensing

Law (2007 Revision). The judge stated:

"123 In my judgment, the correct approach to the issue at hand is that, as argued by 
the respondent, with the exception of reports of proceedings in Parliament, 
including Hansard, which are subject to special rules laid down in Pepper v. Hart 
(11) (as qualified in later cases), both "internal" and "external" aids to
construction may be considered regardless of whether there is any "ambiguity"
in the grammatical or literal meaning of an enactment.

124 While the grammatical or literal meaning is the starting point, the court must 
construe the enactment in its wider context in order to determine the intention of 
the legislator, which is the "paramount criterion." Only then can the court 
identify the legal meaning of the enactment. 

125 It is only if the enactment is grammatically capable of one meaning only, and on 
an informed interpretation of that enactment the interpretative criteria raise no 
real doubt as to whether that grammatical meaning is the one intended by the 
legislator, will the legal meaning have the same meaning as the grammatical 
meaning (the "plain meaning" rule-see Bennion, s.195, at 507). If, on the other 
hand, on an informed interpretation the wider context does raise a doubt as to 
whether that meaning is the one intended by the legislator-when it may be said 
the provision is ambiguous or leads to an absurdity-then the court will need to 
weigh the competing considerations, including any relevant statutory 
presumptions, in determining the legal meaning. But it is not necessary for an 

43 [2018] (1) CILR457

"ambiguity" to be identified before that wider context is considered. See Bennion, 
s.193 at 504.
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126 On an "informed interpretation" the court considers the wider context including 
internal aids, such as other provisions in the same statute, and it may include 
external aids, such as the legislative history and other materials in pari materia 
which may provide guidance as to the underlying legislative intention. It is in my 
view not necessary (as the applicants contend) for there to be some "ambiguity" 
before those aids to construction may be considered. Thus, the court can consider 
these aids to construction even where the grammatical or legal meaning of a 
provision is clear. 

127 However, I appreciate that the clearer the meaning, the slower the court should 
be in adopting another meaning on the basis of an external aid. In R. (Spath 
Holme Ltd.) v. Environment Secy. (16), Lord Nicholls explained ([2001 J 2 A. C. 

at 398): 

"Judges frequently tum to external aids for confirmation of views reached 

without their assistance. That is unobjectionable. But the constitutional 

implications point to a need for courts to be slow to permit external aids 
to displace meanings which are otherwise clear and unambiguous and not 

productive of absurdity. Sometimes external aids may properly operate in 

this way. In other cases, the requirement of legal certainty might be 
undermined to an unacceptable extent if the court were to adopt, as the 

intention to be imputed to Parliament in using the words in question, the 
meaning suggested by an external aid. Thus, when interpreting statutory 

language courts have to strike a balance between conflicting 

considerations." [Emphasis supplied.] 

128 The "purposive" approach to statutory interpretation has now displaced the 
literal approach. Further, the literal approach that was previously adopted in 
relation to tax statutes has since the decision of the House of Lords in WT Ramsay 
Ltd. v. Inland Rev. Commrs. (22) been expressly disavowed so that such statutes 
are construed in the same way as any other statute, i.e. purposively. See also 
Barclays Mercantile Business Fin. Ltd. v. Mawson (Inspector of Taxes) (2) 
([2005] 1 A.C. 684, at paras. 28-29), and UBS AG v. Revenue & Customs 
Commrs. (21) ([2016] UKSC 13, at paras. 61-62). 

87. It seems to me that there can be little doubt that the use of the words "original application" in the

wording of section 22 (4) of the 2021 Act not only makes no sense when read literally in the context

of the current appeal but the words are also ambiguous when considered in the context of the other

provisions relating to appeals and the appeal process where there is clear reference to a "decision".

Therefore, this is a case which, in my view, requires a purposive approach rather than a literal one,

looking at the legislation as a whole and its legislative history. The court should look to internal and

external aids to interpret the relevant section. I also note that the words "original application" appear

in section 22(1)(a) which will require similar analysis.
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88. The relevant sections of the 2021 Act clearly provide for appeals from decisions of the Board and,

in tum, from decisions of the IAT. In my view the words "original application" make no sense when

the appeal in question is one against a decision of the Board to revoke an existing RERC and is not

an appeal against the rejection of an application for one, in which context they do make sense. Indeed

during the course of argument, Ms Walker suggested that this is a legislative drafting error and that

the draftsperson may have had in mind appeals from decisions rejecting 01iginal applications for

RERCs which she suggested were far more common than appeals against the revocation of existing

rights.

89. This is consistent with the legislative history as set out by Ms Walker. It does not make sense that

the Respondent should quash appeals in relation the decisions of the Board in revocation cases such

as this where there has been no original application that prompts the Board's decision, leaving the

Board to deal with the issue afresh. I agree with Ms Walker that if that was the intention of the

legislature then there should have been some more specific statutory provision to that effect. During

the course of the hearing, Ms Walker referred to the Memorandum of Objects and Reasons in the

preamble to the Immigration (Amendment) (No.2) Bill, 2013 and pointed out that it in relation to

clauses 4 to 7 of the Bill, which were amending or replacing the relevant sections of the then existing

law, the intention was to overhaul and reform the appeal process with a view primarily to expediting

the disposal of appeals to be heard by the IA T.

90. Counsel for the Appellant has argued this particular point in the alternative, but that alternative

involves what I can only describe as contortions of logic that lead to a result that is, in my view, an

absurdity.

91. It seems to me that the way to give effect to that intention and to make sense of sections 22(1) and

( 4) of the 2021 Act is to read the words "original application" as meaning "original application or

decision" depending on the context. Either way, in my view, to do otherwise leaves that aspect of the 

legislation unclear and open to absurd results. 

92. In my view, therefore, it was not open to the IAT to quash the decision of the Board on the basis that

the Board had made an error of law because there was no original application that prompted its

decision.

93. Having found that, I turn to consider the question of whether the Respondent failed to consider all

the relevant factors when dealing with the Appellant's appeal. There is no doubt from the number
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97. Although the IA T says in its Decision Letter that it has taken into account the Amrollahi criteria, in

my view this is clearly a case where the additional criteria set out in Oner are relevant and directly

applicable. For the reasons set out in Oner they cannot, in my view, be implied into the Amrollahi

criteria. They are some of the ''principal important controversial issues"4.,. in this case and they

should have been set out in the Decision Letter and they should have been considered in detail. In

my view, were not. An approach similar to that set out in Ali should have been followed; namely, a

balance sheet type exercise setting out each of the pros and cons followed by reasoned conclusions

as to whether the countervailing factors outweighed the in1portance attached to the public interest in

the removal of the Appellant. It seems to me, that because the Oner criteria were not specifically

identified, it is not possible to determine whether sufficient weight was given to them and how those

issues factored into the decision making process of the Respondent to the extent required by the

authorities reviewed in National Roads Authority. I do not agree with Ms Walker that the application

of the additional Oner criteria can be said to be implicit in the Decision Letter and to have to imply

that they were considered seems to me to undermine the Decision Letter to the point at which it must

be in doubt as to whether it is rational, proportionate and procedurally fair as required by section 19

of the BOR. On that basis, in my view, the Respondent erred in law.

98. As can be seen from the relevant wording of the Decision Letter, after referring to the affidavit from

Ms Tavares, the Respondent states:

"After the Tribunal revievved the matters mentioned above, the nature and 
seriousness of the offence weighs heavily in comparison to the other factors. The 
Tribunal noted the seriousness of the effects of cocaine use on addicts and the 
poverty and crime that results. The high number of known cocaine addicts seen 
begging on our streets along with the breakdown of family life was also 
considered. Additionally, the Tribunal took account of the adverse effects failing 
to reinstate the Appellant's RERC would have on his Caymanian family, however, 
the seriousness of the offence overrode the Appellant's right to live here with his 
family in the Tribunal's opinion. 

As a non-Caymanian the Appellant abused the privileges afforded to him as the 
spouse of a Caymanian and is not now entitled to have those rights re-instated as 
a result of the hardships to be siiffered by his family. It was also noted that the 
Appellant could arrange to visit his family in a safe country as his home country 
is deemed too unsafe to visit. 

44 National Roads Authority v Bodden 
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(a) a chairperson; 
(b) up to five deputy chairpersons; and 
(c) a panel of persons, all of whom shall be appointed by and hold office at the

pleasure of the Cabinet.
(2) The chairperson shall be an attorney-at-law of at least seven years call to the bar;

and each deputy chairperson shall be an attorney-at-law of at least five years call
to the bar.

(3) For the purposes of exercising its jurisdiction the Immigration Appeals Tribunal
may, i

f

the chairperson so directs, sit in up to six divisions simultaneously or
otherwise, each division presided over either by the chairperson or by a deputy
chairperson sitting together with no fewer than two other members; and each such
division shall be deemed to be a fully constituted Immigration Appeals Tribunal to
hear and determine appeals under this Act.

(4) The Cabinet shall appoint as many Secretaries as it considers necessary to the
Immigration Appeals Tribunal who shall cause to be recorded and shall keep all
minutes of the meetings, proceedings and decisions of that Tribunal, and such
Secretaries shall have no right to vote. "46 

l 04. Other than in the case of the chairperson and deputy chairpersons of the IA T, there is no requirement 

for members to be legally trained or to have any expertise in immigration law or human rights law. 

It is also common knowledge that members of statutory boards and constitutional com.missions are 

volunteers. Without suggesting for one moment that the members of such bodies are anything other 

than hardworking and dedicated to what lht:y do, I am not of the view that those bodies can be 

regarded as specialist in the way that Ms Walker has suggested. As the Chief Justice said in 

Hutchinson Green & Racz, the activities of such bodies require heightened scrutiny by the court. 

105. In relation to the question of policies for the Board and the IAT, it is surprising that despite cases

such as Ellington and Hutchinson Green & Racz, such policies have not been put in place. Despite

the various arguments put forward by counsel, my approach to this issue is to start with sections

14(7) and 18(6) of the 2021 Act. These provide that in the case respectively of the Board and the

IAT, each has power to regulate its own procedure. Ms Walker referred to section 73 of the 2021 Act

which seems to me to provide for Cabinet to provide policy guidance at a political level to the Board

and IAT. Sections 14(7) and 18(6) clearly, in my view, give each of the bodies to set their own

policies and procedure.

106. As was said in Alconbury47
: 

46 Section 17 of the 2021 Act
47 [2001] UKHL 23 
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The formulation of policies is a perfectly proper course for the provision of 
guidance in the exercise of an administrative discretion. Indeed policies are an 

essential element in securing the coherent and consistent performance of 
administrative functions. There are advantages both to the public and the 
administrators in having such policies. Of course there are limits to be observed in the 
way policies are applied. Blanket decisions which leave no room for particular 
circumstances may be unreasonable. What is crucial is that the policy must not fetter 
the exercise of the discretion .... " 

107. Similarly in Re: Findlay, Lord Scarman held48
: 

"The contention stands or falls upon the view to be taken of the legislative purpose 
embodied in the relevant statutory provisions. The statute gives little, and at best only 
indirect, guidance as to the factors which the Secretary of State has to consider in the 
exercise of his power to grant parole or as to the weight to be given them. But they are 
many, and they are by no means confined to the particular circumstances or record of 
the prisoner. If the public interest is to be served, they must include some matters of 
policy, e.g. the weight to be given to the factors of deterrence, retribution, public 
confidence in the system, and to consistency of treatment as between one prisoner and 
another. 
For myself, I have difficulty in understanding how a Secretary of D State could 
properly manage the complexities of his statutory duty without a policy. " 

108. Ms Walker suggests that the 2021 Act itself sets the policy framework and structure for the decision

making of the Board and IA T. I disagree. It is not the purpose of a statute such as the 2021 Act to

provide that level of guidance to the operational decisions of bodies such as the Board and the IAT.

In my view, such policies and procedures can only be set by those bodies themselves possibly with

specialist legal input.

109. It is also suggested by Ms Walker that the case law of the ECHR provides necessary guidance to the

Board and IAT. I think that such law clearly can provide some guidance but it does not appear that

the IAT is operating on that basis because of the outdated reference to Amrol/ahi. Indeed, if the Board

and IA T are to be guided by ECHR case law and English and Cayman Islands case law for that matter

then it is all the more reason for those bodies to have a policy in place for ensuring that they are

relying on the most up to date applicable case law and that, in turn, that case law is properly applied

in each case. To do otherwise, clearly makes their decision vulnerable to legal challenge as being

unreasonable and risks infringing the constitutional rights of the individual.

48 At page 335 of the judgment
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110. The absence of such policies and procedures does not, of itself, necessarily mean that decisions of

the Board and IAT are unreasonable. However, their absence does, in my view, make decisions

susceptible to criticism in that, without a clear framework establishing and setting out how these

bodies approach their statutory role and particularly the exercise of statutory discretion, it is difficult

to understand how decisions have been taken, on what basis, whether they are reasonable and

proportionate and whether they are consistent.

111. Having said that, I do not find that the absence of policies and procedures itself means that the

decision in this case is unreasonable. However, for the reasons given, the Respondent did in my view

err in law by failing to apply the correct and complete legal principles to its assessment of the section

9 rights of the Appellant and, to the extent that it did apply incomplete and outdated legal principles

to that assessment, it did not do so in a meaningful, balanced way and acted unreasonably. On that

basis, this matter should be remitted back to the Respondent for determination taking into account

the issues that have been raised before the court and covered in this judgment.

112. The Respondent is to pay the Appellant's costs on the standard basis, to be taxed if not agreed

A _LJL_ 
Hon Mr Justice Alistair Walters 

Acting Judge of the Grand Court 
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