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Personal injury, limitation defence - factors to take into account when exercising discretion to 

make a direction pursuant to S39 Limitation Act and GCR O 32, 1-. 9A that S13 of 

Limitation Act should not apply to plaintiff's claim 
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5. As at the date of the hearing, the parties had agreed that limitation began to run from 12 October

2016, meaning that the first detemlination sought by way of the originating summons was no longer

pursued. Based on that agreed date, the limitation period for the Plaintiffs claim expired on 12

October 2019, almost a year before the writ was issued.

6. The Plaintiff's application is supported by her affidavit dated 15 December 2021 and the Defendant

served an affidavit in reply sworn by Ms Simone Lynch dated 10 January 2022. Ms Lynch is the

Serlior Human Resources Manager and Deputy Freedom oflnformation Officer for CBC.

Background facts 

7. The Plaintiff is 51 years old and her date of birth is 18 September 1970. The Plaintiff left school in

1986 when she was 16 without any qualifications. Prior to working for CBC, the Plaintiff worked

in the hospitality industry.

8. The Plaintiff began working for CBC on the 1 November 2001. She was employed as what she

describes as a "tally clerk". In her affidavit she refers to three of the main areas of the CBC building

in which she worked. She describes them as the collections area ("Collections"), which is a large

open area in the downstairs of the building with some offices set up around the sides. Items that have

arrived in Grand Cayman via the airport are brought to Collections. Individuals come to Collections

to pay customs duties and pick up their items.

9. Above Collections on the first floor is the mezzanine ("Mezzanine") which is a filing area. Upstairs

from the Mezzanine was an area of offices ("Upstairs"). The Plaintiff irlitially started working

Upstairs but spent the majority of her time in the Mezzanine filing paperwork.

10. The Plaintiff describes starting to experience health problems in or around 2013. Apparently within

30 minutes of arriving at work her throat would become sore, there would be a burning sensation and

her voice would become hoarse. She says that she did mention this to her supervisors at the time but

did not want to risk her job by making more of a fuss about it and hoped that the symptoms would

go away.

11. The Plaintiffs condition worsened and on 3 January 2014 she went to the George Town hospital

where she was seen by Dr Jha. Dr Jha referred the Plaintiff to Dr F. Robert Glatz, an ENT specialist.
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Out of the work environment her conditions improved. Dr Glatz recommended that the Plaintiff be 

retired early from CBC on medical grounds. On 28 October 2016 the Plaintiff was placed on sick 

leave until the question of her medical retirement could be decided. 

20. On 22 August 2017, following a meeting with a medical board convened by the Cayman Islands

Health Authority, the board suggested that Plaintiff be retired from CBC on medical grounds. The

report states that:

"The Board also concurs that Ms Heifa Robinson's exposure to mold at her 
workplace, initially contributed to her Hypersensitization/Upper 
Respiratory/Laryangeal condition. " 

21. In an email dated 18 December 2017 from Ms Darlene Whittaker of the Cayman Islands Health

Services Authority to Simone Mamby (Simone Lynch), Ms Whittaker states:

"The Doctors met with Ms Robinson, and following the meeting they agreed that 
lvls Robinson developed a severe reaction to working in a closed vicinity, and air­
conditioned environment because of her reaction to mold allergies. 
It was noted that lvls Robinson has tried optimal medical care and has not found 
much improvement. It was therefore the Board's recommendation that Ms 
Robinson be retired on the basis of medical grounds. 
It was also unanimously agreed that her exposure to mold at her workplace, 
initially contributed to her Hypersensitization/Upper Respiratory/Laryangeal 
condition. " 

22. One of the areas of factual dispute between the parties is in relation to the question of a claim by or

on behalf of the Plaintiff for workmen's compensation under the Workmen's Compensation Act

(1996 Revision). Section 3 of that Act provides that:

"If, in any employment, a workman suffers personal injury by accident arising out 
of and in the course of such employment, his employer shall be liable to pay 
compensation in accordance with this [Act}." 

23. The Plaintiff's evidence is that a few months after she had been medically retired, she was told by

Ms Simone Lynch that she was entitled to workmen's compensation. She says that she was told that

the Collector of Customs had put a claim in for her and that she would receive compensation. The

Plaintiff says that this was repeated to her on subsequent occasions by Ms Lynch and by Mr Charles

Clifford the Collector of Customs. The Plaintiff says that she relied on what she was told and had no

220215 Herfa Robinson v Attorney General of the Cayman Islands - G 163 of 2020 - Judgment 

6 





Plaintiff now works as a bus driver and has suffered a reduction in income compared to what she was 

earning at CBC. Again, these are not matters that require any further analysis at this stage of the 

proceedings. 

28. Ms Lynch whose affidavit was sworn on behalf of the Defendant joined CBC as an HR Manager in

October 2014. Ms Lynch states that her first involvement with this matter was on 18 March 2015

when she was asked by Ms Emalie Wilks the Deputy Director of Customs Administration to attend

a meeting with the Plaintiff. At the meeting the Plaintiff provided a letter from Dr Glatz dated 18

March 2015.

29. Another area of factual disagreement between the Plaintiff and Ms Lynch is the extent to which the

Defendant relocated the Plaintiff within the CBC buildings to avoid exposure to mold. Ms Lynch

provides some detail in her affidavit about the efforts made by the Defendant in this regard.

30. Ms Lynch sets out the efforts made to have the CBC headquarters cleaned by a specialist cleaning

company on March 25 2015. Ms Lynch also confirms that this is an ongoing exercise. Ms Lynch

recounts in some detail the continued correspondence received from Dr Glatz and the efforts that she

says the Defendant made to accommodate the Plaintiff's health issues, ultimately leading to her

medical retirement. Ms Lynch says that in the two years after the Plaintiff's retirement she spoke and

met with the Plaintiff on several occasions and that (paragraph 16 of her affidavit):

"I became an avenue for [the Plaintiff} to vent and share her woes. I explained the 
process and difference between the payment of $25,661.80 which she was 
statutorily entitled to [in accordance with The Personnel Regulations (2017 

Revision) Schedule 1, Section 20 (3) (c) and (6) (b) (i)], and received from Customs 
as part of her early retirement payout on the one hand .. and the entirely separate 
issue of any compensation for her injuries countless times during that period." 

31. At no point in her affidavit does Ms Lynch suggest that the Defendant is at any disadvantage as a

result of the delay between the expiry of the limitation period and the date upon which proceedings

were commenced or that any witnesses or documents are unavailable as a result.
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Relevant law 

32. Section 13 of the Limitation Act provides that the limitation period for personal injury claims is a

period of three years which begins to run from the date that the cause of action accrued (section 13

( 4) (a) or the date of knowledge (if later) of the person injured (section 13 (4) (b)).

33. Section 39 provides:

"(]) If it appears to the court that it would be equitable to allow an action to 
proceed having regard to the degree to which -

(a) section 13 or 16 prejudices the plaintiff or any person whom he
represents; and

(b) any decision of the court under this subsection would prejudice
the defendant or any person whom he represents,

the court may direct that those provisions shall not apply to the action, or 
shall not apply to any specified cause of action to which the action relates. 

(3) in acting under this section, the court shall have regard to all the
circumstances of the case and, in particular, to -

(a) the length of, and the reasons for, the delay on the part of
the plaintiff;

(b) the extent to which, having regard to the delay, the evidence
adduced or likely to be adduced by the plaintif

f 

or the
defendant is or is likely to be less cogent than i

f 

the action had
been brought within the time allowed by section 13 or 16 (as the
case may be);

(c) the conduct of the defendant after the cause of action
arose, including the extent, if any, to which he responded to
requests reasonably made by the plaintiff for information or
inspection for the purpose of ascertaining facts which were or
might be relevant to the plaintiff's cause of action against the
defendant;

(d) the duration of any disability of the plaintiff arising after the 
date of the accrual of the cause of action; 

(e) the extent to which the plaintiff acted promptly and reasonably 
once he knew whether or not the act or omission of 
the defendant, to which the injury was attributable, might be 
capable at that time of giving rise to an action for damages; and 

(j) the steps, if any, taken by the plaintiff to obtain medical, legal 
or other expert advice and the nature of any such advice he 
may have received. " 
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"54 ... In Hartley v. Birmingham City Council, Parker, L.J. referred (ibid.) to a 
passage from Preston & Newsom 's Limitation of Actions, 4th ed., para. 4. 4. 4, 
at 26 (1989): 

" ... [A] defendant will normally si!lfer prejudice if an order is made, 
but he will only have lost a windfall unless his ability to defend has 
been affected by the delay: Thompson v. Brown. Consequently, if the 
delay (however long) does not seriously affect the evidence, the power 
will generally be exercised." 

Parker, L.J. approved this passage (ibid.), save that he felt that it would be 
better to omit the words "however long." 

"61 The loss of a limitation defence should not properly be regarded as prejudice 
when the delay is so short, and should be regarded-to use the words a/Lord 
Diplock in Thompson v. Brown (6) ([1981] 1 WL.R. at 750)-"as being in 
the nature of a wind/all. "In addition, should this court decline to exercise its 
discretion, the plaintiff would be deprived of the opportunity to pursue what 
appears to this court to be a genuine claim, with reasonable prospects of 
success, and significant value in circumstances where the impact of the injury 
has resulted in ramifications for the plaintiff in terms of pain, si!lfering and 
loss of amenity. " 

41. In W v. W [2011 (1) CILR 382], a case involving personal injuries arising from domestic abuse and

a delay of 21 months after the expiry of the limitation period, the Honourable Chief Justice stated at

paragraph 9 that the one year and nine month delay in that case "while not de minimis or negligible,

is well within the extent of delay for which dispensation may be granted by the exercise of discretion."

The Chief Justice went on to refer to Buck v English Electric Co. Ltd [ 1977] 1 W.L.R. 806 in which

the English Court of Appeal allowed a delay of 12 years even while stating that a delay of five years

would, in the usual case, create a rebuttable assumption of excessive delay.

42. In the same case, the Honourable Chief Justice said at [5]:

"As a matter of the test of proportionality, that pronounced by the English Court of 
Appeal in Robinson v St Helens Metrop. B. C., it is an important factor for me to 
consider, in the exercise of my discretion, whether to grant dispensation from the 
statutory time limit, that there has been a serious effect on the plaintiff's health or 
enjoyment of life and employability. " 

43. It is important to bear in mind that when considering the prejudice caused by any delay that it is

solely the period between the expiry of the limitation pe1iod and the commencement of the action

that is taken into account (Fisher, paragraph 33).
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46.2 

46.3 

46.4 

46.5 

46.6 

the claim has significant merit and the Plaintiff has good prospects of success in 

establishing liability; 

the claim is likely to be of significant value (Plaintiffs counsel made very general 

reference to the Judicial Studies Board guidelines for lung type disease and 

suggested that if liability is established, general damages could be in excess of 

CI$40,000); 

it is evident that the Plaintiff's condition has had a serious effect on her health and 

enjoyment of life; 

if the limitation period is not disapplied, the Plaintiff will be left uncompensated for 

a life changing injury and the Defendant will receive a windfall; and, 

the Plaintiff has acted reasonably and the Defendant will suffer no prejudice if the 

limitation period is disapplied. 

47. Specifically addressing the S39 (3) criteria the Plaintiff's submission are as follows:

47.1 S39 (3) (a) length and reasons for delay - The delay between the expiry of the limitation 

period and the commencement of this action was caused by: 

47.1.1 a failure of the Defendant to respond to the Plaintiffs letter before action; 

47.1.2 a short delay in legal aid being granted; and, 

47.1.3 to the extent that the Plaintiff's attorneys may be at fault for not issuing the claim in 

time, the Plaintiff herself should not be punished 

47.2 S39 (3) (b) prejudice to evidence of defendant - The effect of the delay has not prejudiced 

the Defendant. The delay is short and the Defendant was on notice of the issues relating to 

the Plaintiff long before the expiry of the limitation period. Both parties have presented a 

significant picture of events within the affidavits filed in relation to this application. 

47.3 S39 (3) (c) conduct of defendant after cause of action arose - It was not unreasonable for the 

Plaintiff to wait until 2018 when her medical retirement was finalised before commencing 

legal action against CBC, her employer. If the question of medical retirement had been dealt 

with more quickly by the Defendant, the Plaintiff might have progressed matters quicker 

herself. Indeed, the Plaintiff's position in relation to what is described as "incorrect or 

ineffective" legal advice from the legal aid office is that not only did it lead her to believe 

that she had no claim but it also meant that she had no funding to take further legal advice. 

The Plaintiff delayed seeking legal advice because of what she understood was her pending 
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thereafter and should have taken steps at that point to bring proceedings. The letter before 

action was sent by KSG after the limitation period had expired so a failure to reply is 

irrelevant. 

48.5 S39 (3) (f) steps taken by the plaintiff to obtain medical or legal advice and nature of that 

advice - There is unexplained delay between the Plaintiff first consulting KSG and the expiry 

of the limitation period. KSG should have been aware that time was running and a protective 

writ should have been filed. 

Analysis and conclusion 

49. The most logical way to approach the question of the exercise of discretion in this case is to follow

the factors set out in section 39(3) considering at the same time what other factors, if any, might be

relevant. Whilst conducting that exercise, I bear in mind the respective burdens of proof that fall on

the Plaintiff and Defendant.

50. Starting with the question of delay, the Plaintiff is criticized for not commencing proceedings when

the Defendant says she had sufficient medical evidence to do so, well before the expiry of the

limitation period. I accept the evidence from the Plaintiff that after the refusal of legal aid in 2016,

she was left with the impression that she did not have grounds to bring a legal claim against the

Government. As she has explained, she also did not have the resources to pay for further legal advice.

The Plaintiff was also waiting for the results of the workmen's compensation claim that she thought

had been made, despite the confusion and factual dispute that appears to have arisen about that.

51. When the Plaintiff did seek further advice on 19 August 2019, the limitation period was allowed to

expire on 12 October 2019 without a protective writ being filed. There is no explanation for that

other than it was the fault of the Plaintiffs attorneys. Further delay was caused whilst the Plaintifrs

attorneys waited for a response to their letter before action dated 11 December 2019. Legal Aid was

not applied for until September 2020. Although it is surprising that there was no response, I do not

think that it is reasonable to blame any part of that delay on the Defendant's lack of response to the

letter before action. Again, this appears to be the responsibility of the Plaintiffs attorneys. Having

said that, in my view there are no grounds to criticize the Plaintiff for the delay after she instructed

her current attorneys. In the circumstances of this case, therefore, which are not dissimilar to those

in Fisher, I do not think that it appropriate to visit the failings of her lawyers on the Plaintiff.
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60. There is no order for costs as Regulation 10(2) of the Legal Aid Regulations, 2016 provides: "No

order for costs in favour of an assisted person may be made against the Crown".

Honourable Mr. Justice Alistair Walters, (Actg.) 

Judge of the Grand Court 
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