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CONTEH, J.A.

The appellant, Adam John Mclntyre, was found guil.ty on 10™ April 2008,
on elght counts of theft after a trial that Jasted some two weeks conducted by a
judge alone without a jury. This is a procedure WhICh an accused may elect for
his trial and |t is provided for in section 129 of the Criminal Procedure Code
(2008 Revision). (More on this later in the context of the jurisdiction of this Court
to entertam the appeliant's appeal in this case).
2. On his convrctlon the appellant was sentenced to a term of |mprrsonment
for one year on each count, with the sentences to run concurrently. Against his

conviction and sentence, he has now appealed to this Court. However, when the
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appeal first came on for hearing on Monday, 6" April 2009, Mr. Howard Hamilton,
QC, counsel for the appellant, informed the court that the appeal against
sentence was heing abandoned. - - | |
3. - This judgment is therefore.concerned only .with the appellant's .convietion
on the charges of theft preferred against him at the trial.

4. The appellant worked in the Prison Services of the Cayman Islands. He

~was from 1999 to 2005 (the period covered by the counts in the Indictment), the

~ coordinator of educational facilities for |nmates These inciuded inmates taking

courses with educational |nst|tut|ons outside. The appellant was responS|ble for

_the transmssnon of payments for the inmates’ courses to the educational

institutions. In this case, the educational institution was Thompson Educatlon

Direct, an establishrnent in Scranton, Pennsylvania, USA. The case for the

~ Crown at trial was that instead of paying the monies to the course provider, the

appellant paid them into his credit card account Wthh he used for his own
purpose. In his interview with the authorities the appellant said he pald the 7
moniee into his Visa card account and paid the course provider by instaliments.
The pith of the Crown’'s case was that even if this were true, the appellant
committed the offence of theft of the monies as soon as he paid them into his

credit card account (see p. 22, lines 6 to 20 of the Records,_ the opening

‘ statement of Mr. Masters who prosecuted the case at trial.) On enroliment for a

course, each prisoner/student was required to fill a Registration Form. A sample

of this form was put in evidence as Exhibit 3. (More on this l.ater).



" Grounds of Appeal and the Jurisdiction of this Court _

5. The appellant filed what can fairly be described as a medley of grounds of
appeal, ten grounds in all, wi{h permission being sought for the tenth ground on
the day the appeal came on for hearing. However, because the appellant’s trial
and conviction ensued from a jud'ge sifting without a jury (judge alone frial), Mr.
' rJoh‘n Masters, of counsel for the Crown in this appeal has argued and'submitted
in essence; that éll the findings of the trial judge resulting in the appellant's
conviction, were on qUestions of facts or at least quéstions ‘of mixed facts and
| law. Consequently, he submitted the appellant's aplpea'l .falls within the ambit.of
section 7(b) of the Court of Appeal Law (2006 Revision). This section so far as
material provides in terms: | ’
“7..  Subject to this Law, the Court shall have jurisdiction

to hear and determine appeals ﬁ'oﬁz the Grand Court

bya convicted person — |

@)

(b) with the leave of the C'ourr, or upon rbé
cerriﬁca.te _bf the Judge of tbé_ Grand Court
before whom he was tried fbat it is a case fit for
appeal, against his conviction on any ground of
appeal WhI'C]IlI'HVOIVé.'S a question of fact alonc or
a question of mixed law and fact or upbn any

' other ground which appears to the Court or the




judge afore.éaid to be a sufficient ground of
| appea]; and
(c) (on seutencé ﬁ/]ﬁcf) is not nbwre]cvant). »

6. | must state that this important issue of the jurisdiction of this Court on the
grounds advahcéd on behalf of the appeilant was not happily advanced in an
'appropriate or satisfaétory manner: it was done in the c.o_urse of the hearing of
_ the ..appeal.r I.n my view, it would have been correct and appropriate for the
Crown to have urged, as a preliminary point, that the gr.ounds the appellant
soughf to relylron weré_ either grounds of facts or mixéd facts and law, and that
: pursuant to para. (b) of section 7 of the Court of AppeaI.Law, the leave of this
" Court or a certificate from the trial judge that the case was one fit for appeal
aga_.inst the conviction, was necessary.

7.  Mr. Hamilton QC for the appellant did not before the hearihg of the appeal
.or during its hearing, seek leave of the Court. This is sd presumably because he
"was 6f the view that the grounds of appeal raised issues of law aldne, for which‘
no.leave is necessary, and with respect, the miséonception that Henderson J
before whom the appellant appeared on 15t and 17™ Aprit 2008 for bail after his
cohviction, had in granting bail also granted leave to the apbellant fo appeal.

8. | have had the benefit of reading the” Memorandum to Counsel” under the
‘hand of Henderson J, dated 23™ April 2009, after the hearing of this appeal. lam |

satisfied that it cén safely be concluded from this that what Henderson J directed

his mind to on both 15™ and q7th April 2008, was the issue of the grant of bailto
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the appellant. Indeed, as the learned judge states in the second and third'

paragraphs of the Memorandum

“The case first came before me 011 A_pnl 15 2008, as an

application for baﬂ pending appea]. It does not appear from

Imy notes rbat leave to appeal was requested or. grantea. I
~ said that before.considq:ing Mr. Mclntyre’s baﬁ application

further, 1 Wou]d require a coherent statement of the grounds |

of appeal to satisfy myself that the appeal had a reasonable

prospect of success. The application was then adjournea to
April 17, 2008. | |
At the resumptfoh of f]ze bé_aﬁ'ng on Aprﬂ 17, I concluded |
that there was sufficient metit in the appeal to justify the
granting of bail pending appeal. I ordered that MLr. -
Mclntyre be released on bfs own recognizance in the
amount of $5,000 without surety or deposit ...”

9. It would therefore be reading far too much into the outcome of the
proceedings before Henderson J to say that he granted ieave to the appellént to

appeal to this Court. Therefore in my view, requiring coherent statement of
the grounds of appeal in order to satisty (oneself) that an appeal had a
reasonably prospect of success, before considering an application for the

grant of bail pending appeal”, is not with respect, the same as granting leave




to appeal. In law, Henderson J could, sitting as a judge of the Grand Court,

exercise, pursuant to section 33 of the Court of Appeal Law, all the powers

conferred on a single judge of the Court of Appeal as provided for in section 31 of

the law. These powers include, in criminal cases, the power to, inter alia, extend

time within which notice of ap'peal or epblication for leave to appeal may be given
and admit an appeliant to bail. But there was no application for leave to appeal
or a determination of such applicatioh before Henderson J. Also for the
purposes of section 7(b) it is not clear if Henderson J could have .entertained
such an application where fhe groundelof appeal relate to facts alone or hixed
facts and law. He was not the judge of the Grand VCourt before whom the
appellant’s trial toek place so that he could certify that the appel!ant’e ease was a
case fit for appeal against conviction on any ground of appeal which i'nvolves a

question of fact alone or a question of mixed fact and law.

10. It is the view of the Court that where a ground or grounds'of- appeal speak -

to a question of fact alone or a question of mixed fact and law, section 7(b) of the -

Court of Appeal Law requires the leave of the Court before such a ground or

grounds could properly be entertained. _

11, This conclusion is more readily applicable in cases involving trial with a
judge and jury. In such a case questions of facts are for the jury and of law for

the jUdge. (There is almost aIwaYs a ritual incantation of this in nearly all

summing-up to a jury in a criminal trial).
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12 But the difficulty is in cases involving a judge alone trial, as. in the instant
case. Does the fact that the trial was by a judge alone preclude this court from

entertaining an appeal without leave, against a conviction or allowing an 'appeal?

18 This is the brunt of Mr. Masters' contention on behalf of the Crown as he

states in his written submission on the issues of the jurisdiction of ’;his court in
this case, which were fonNarded by e-mail on 2.8”1 April 2008: .he states in
paragraph 34 of his Written submissio'n' thus:
“14). When ltbe accused made his selection to proceed .by
- judge a]one; as opposed fo by way of trial by jury, he
| also by that selection depﬂ'ved this Honourable Court
of the juu'sdipt_ion offered by paragrapb (sic) 9(1)(3)
Court of Appeal Law (Zﬁ06 Revision)” |

The Grounds of Appeal o

14. 1 reproduce here the grounds of appeal, after amendments filed on behalf
of the appel!ant | do so in the light of the fact that the Court did not have the

benefit of Mr. Hamilton's settied grounds of appeal as he had promised during
the hearing. | B
 Grounds ofAQQéaI |
1 The verdict Is unreasonable having regard to the
evidénce.

2. The Ieamed trial _]udgc erred Wben she fzuled to

upbo]d tbe no case submzsszons, paracularly in tbe



Light tbét a pﬂ'riapal Crowni M'tness, Mrs. Claira
Range contradicted Uand refuted .one main pﬁnfb of the
Crown’s casé, viz., that the Appeﬂant had no authority
to use his credit 'cérd, and supported another .n.min
p]iﬁtb- of the Defence that the reason why the
. Appellant had to make paﬂnénts incrementally was
because there had been cases where the Overseas
Corre.épondence_ School had cance]fed inmates courses
causing them to_jose a portion of their fees and c:ited
oné case in pzm:fcu]ar, Jason Hydes.

The Jearned rﬁa] Judge misdirected berseE on the
issues of trusteeship, credit card payments and
| payiments by installments, particu]a;];g bearing in
mind that tbe enrollment forms signed bj each
student.contains the Pmpose for which moneys were
paid and the method of payment and signature (see
copy of exhibit 3) as well as the evidence of Mts. Clara
-Range and Cecil Chan-a-Sue. (See letter form (sic)
' Blizabeth Smith of Royal Bank of Canada and

statements of accounts from Thompson Education




' Direct which were addressed to the ﬁ?mates showing
amounts paid, dates paid and balance owing.

sze Learned trial Ji ildge erred in failing to g1'fre reasons
ley'_ she exerciéed her mind in relation to the
directions in R_v_Ghosh, bearing in mind that she
. earlier expfess_ed reliance on R v Feely. |

The learned trial Judge erred in returning a verdict of
guilty of theft on count 3 (re Eric .McBean), Count 7
(re Al Murphy Bodden) and Count 9 (re Daw’d Cas?'idy
Ebaﬁks) Wbén these Compléinants Weré never called
' by-tbe Crown and the contention of the Defence was
 that their monies were being held by t];ué Appellz'mtl
with their consent to be paid as per their Jhstructioné,

' The learned trial Judge erred when she failed to give
any reason whatsoever why she returned a guilty
verdict on count 5 (re Duane. Cr_anst_on ) when Duane
| Créﬂston testified that he had consented to the
Appellant holding the monies fot him.

" The learned trial Judge failed to give any teasons why

she returned verdicts on the remaining counts 11, 13,

15 and 17.
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-8 .Tbe Appcﬂaﬁt intends to tely on his exemplaty gﬁod
character acknowledged by both the Court and the
- Prosecution as well as the fécz“ thar 1115 conduct In
committing these offences was not intrinsically illegal
and reprebensibje, (as in R v Guthrie and R v Hanna),
as a strong basis for a reduction of sentence.
9. The Prosecution failed to make full dz's.c]ésur‘e (see
back of Skeleton ). | |

10

15. These are without question, a miscellanea of grounds, as.| havé already
noted. On théir face some of them in my view, contain grounds of appeal on

questlon of law alone (such as grounds 3, 4 and 5) some on grounds which are

- facts alone (such as grounds 6 and 7) and yet others on questlon of mlxed Iaw

and fact (such as grounds 1, 2, 8 and 9). And with respect, Mr. Hamilton QC for

the appellant did not in the course of the hearing make the position any clearer.

| 16. But, | think Mr. Masters for 'the Crown, is correct when he stated at

paragraph 14 of his written submissions on issues concerning jurisdiction that the

e'ssence of the qrdunds of appeal is that the verdict of the judge was in all the

circumstances of the case unsafe and unsatisfactory.

17.  This | believe, was the basis for the court at the conclusion of the hearing |

of the appeal,‘inviting both sides to make written submissions on the issue of the

10



%*‘ i—\ v : .

jurisdiction of the Court to hear and determine the appeal and reserved its

judgment.

The Court’s jurisdiction to hear and determine appeals against conviction

18.  There is no doubt that this Court has jurisdiction to hear a.ppeals again'st
conviction in the Grand Court. This is provided for generally in Part llI of the
Court of Appeal Law (2006 Revision), in particular in section 7 which provides as_' -
follows: |

“7.  Subject to tbjs Law, the Court sbaﬁ have jurisdiction
to hear and determine appeals from the Grand Court
by a convicted persbn - |

(a) against the convictior_i.on any ground of appeal
Wbi(;h imvolves a ques..tion of law alone;

(b) with | tbé_ leave of the Court, or upbb the
cexl'a'ﬁcate of the ]udge. of the Grand Court
before whom he was tried that it is a case fit for
appeal, against his conviction on any ground of |
appeal which involves a question of fact alone or
a guéstion of m&ed law and fact or upon any
other ground which appears to. the ‘Court or .tbe :
judge aforesaid to be a sufficient ground of |

appeal; and

11



(c) with the leave of the Court, against the sentence
passed on his conviction unless the sentence is

one fixed by law.

19.  From this, it is clear the right of appeal of a convicted person whose

grounds of appeal involve a question of law alone, have as it were, an automatic

or uncondltlonal right of appeal. This is the effect of para {(a) of subsection (1)

| section 7. But in cases in which the grounds of appeal involve questions _of facts

alone or a questlon of mixed law and fact, the right to appeal is contingent on the
leave of the Court or upon the certificate of the judge of the Grand Court before
whom a proposed appellant was tried that it is a case fit for appeal.: This Court

can also grant Ieave to appeal on any other ground which appears to it or the trial

judge in the Grand Court that it is a sufficient ground of appeai
20.  From this, it is reasonable to conclude that the Leglslature in enactlng the
provision on the right of appeal against conviction in the Grand Court intended to
afford.a broad end liberal approach in keeping with the fundamental requirement
that a person convicted ef a crime should have the right to have his conviction
reviewed by a higher tribunal.
'21. ~ The jurisdiction of this Court to hear and determine appeals against
conviction is provided for in section 7 which | have set out at para. 18 above.
22, The jurisaiction to entertain appeals against conviction, whether automatic
or contingent on leave is, it must be noted, different and separate from the

grounds on which this Court can allow such appeals The determlnatlon of .

12




appeals against cc)nvicfion is provided for in section 9 of the Court of Appeal Law
(2006 Revision). - | N
23. Seétion 9 provides as follows: .
9. (1) Subject to section 12, the Court shall allow an
appeal agaﬁast conviction if it thinks — |
(a)  that the verdict of the juty should be set
aside on the ground that under all the
circumstances of the case it is unsafe or
unsatisfactory;y
(b) that the judgment of the Court before
W]ucb the appellant was: conwcted should
be set aside on the ground of a wrong
decision on any question of Iém' or
(c) . that there was a material irteguladty in the
course of the trial,
Aﬁd in aay otber calse sball dismiss the appeal:

Promded that the Court may, nomrbstamﬁng that it is
of the opmmn that the point ra1sed in tbe appea] might be
decided in favour of the appellant, dismiss the appeal if the
Court consfders ‘that no substantial miscartiage of justice

has actually occutred.

13
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(2) Subject to this Law, rbe. Court shall, if it allows |
an aﬁpea] against conviction, quash the conviction and
di_rect that 2 judgment and verdict of ac{;uﬂtﬁ] be entered, or,
if the interests of justice so require, may order a néw t;ia] in
accordance with ‘sucb directions as the Court may give..

. (3) Onanappeal égainst, sentence the Court shall, if
it considers that a different sentence ought to have beeﬂ
passed, quash the sentence passed at rbe‘ trial, and pass such
other sentence warranted in law by the verdict (whethet
more or less severe) in substitutiop therefor as the Court
considérs ought to have been passed, and in ahy other case
shall dismiss the 3ppéa].

| “) Wbere,_ on the convictioﬁ lof the appellant, the
jury has found a special verdict, and.tbe Court considers that

a wrong conclusion has been arrived at by the court before

which the appellant has been convicted on the effect of that

verdict, the Court may, instead of allowing the appeal, order
such conclusion to be recorded as appears to the Court to be

in law required by the verdict, and pass such sentepce in

‘substitution for the sentence passed at the trial as may be

warranted in Iaw.

14



24. There is therefore, slome. linkage between the ju_risdiction of this Court to -
hear an appeal against conviction, whether as of right or contingent on leave of
the Court, and the grounds or reasons on Which the Court may determine such
appeals either by allowmg them or dismissing them But section 9 does not
confer a right of appeal whether as of right or contingent on leave of Court It
provides the cases in which the Court shall allow an appeal or dismiss it.

25. It is perhaps pertinent at this juncture to refer to the decision of the Privy

Coungil in Justis Raham_Smith v The Queen (2000) 1 WLR 1644. This was a
case from Bermuda in which was canvassed sirhilar arguments relating to
| appeale involving a question of law alone, question of fact elone and a ctuestion
of "mi>ted law and fact.” (The Board took the opportunity lto obser;fe that the
more acculrate expression for the latter trilogy of grounds of appeal is “a mixed
questlon of law and fact.) The issue for determination by the Board in that case
was one of statutory interpretation as to whether the grounds of appeal directed
_ against the ruting of a trial judge on a no case submission was .to be categonsed-
"~ as involvtng questions of Iew alone. The issue arose in the context of the
defendant's appeal to the Privy Council against findings ef the Court of Appeal of
Bermuda that it had jurisdiction under section 17(2) of the Bermuda Court of
Appeal Act 1964, toentertain an appeal‘against, inter alia, a no case submission |
_ by a trial judge and it then proceeded to set aside the trial judge’s ruling that the

defendant had no case to answer. | | |

26, The case raised the interpretation of section 17 of the Bermuda statute

which, (with some modifica_tiohs not relevant here),:' are matetially similar in.

15



substance to sections 7 and 28 of the Court of Appeal Law of the Cayman
Islands. The Court of Appeal of Bermuda had held that as a ‘matter of jurisdiction

it was entitled to entertain an appeal by the Crown against a trial Judge s decision

that the defendant had no case to answer and it then ordered a retrial of the :

appellant On appeal to the any Councn the Board heid that the trial judge’s

ruling on submission of no case to answer was not a decrsron on a pure question

of law becauee the decision was based on his assessment of the strength of the -

evidence adduced by the prosecutron and the |nferences Whlch could properly be
drawn by the jury from the evidence. The Board then held that the Attorney
General was not entltled to have appealed the trial judge s ruling under section

7(2) of the Bermudan statute which confmed appeals by the Attorney General in
the circumstances to only questions of !aw aione and that the _Court of Appeal
had erred in r:'onctudi_ng it had juriedigtion to entertain the appeal.

27.  The ratio of this case is of course a salutary reminder to a Court of Appeal

in considering the reach of its jurisdiction to entertain appeals, it is, as the Board

stated, “of supreme importance to approach the problem correctly.” In

the Smith case .in the context of an appeal by the Attorney General, the

Legislature had expressly confined it to grounds involving a question of law alone

in section 17(2) in the Bermudan statute, which is almost ipsissima verba with
section 28(1) of'the Court of Appeal Law on the right of appeal by the Attorney
General in the Cayman Islands. | |

28. In the instant case however, it is t.he right of appeal of a person convicted

that is in issue. The appeal is of right under section 7(1)(a), if the ground of

16
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appeal is one which involves a question of law alone. | have indicated at para. '

15 of this judgment that in 'my 'view grouhds 3, 4 and 5 of the appellant’s Gr_ou-nds

of Appeal raise issues involving questions of aw alone.

29. | draw additional sup.port for this conclusion from the statement by the
Board in Smith supra that “It is a]so.accepred pfaétice_iu criminal courts to
describe any Iuling'by' a judge on. a no case submission or indeed aﬁy
other ruling by the [udg. e, 45 one on a question of Taw.” (Emphasis édded).

There is added force to this conclusion | think in the special context of a trial by a

judge alone without a jury, as in the instant case.

The appellant’s trial in the Grand Court: by a Judge alone and_its
relationship with the grounds of appeal _

30. The distinctive feature of the appellant’s trial was that it was done by a

judge alone without jury.

31. This is a prbcedure expressly provided for by the Criminal Procedure

Code (2006 Revision) in section 129 which provides in terms.

«129. (1)  If an accused person is of the opinion that, due
to the nature of the case or of the surrounding
circumstances, a fair trial with aﬁuy may not be possible, he
may, at least twenty-one days before the date of the trial or
the date of arra;'gnm¢n_t, ijcbever. 1s eailief, elect to be tried
by a Judge alone, and .sucb election shall be made by notice

in writing addressed to the Cletk.

17



(2) Notwithstanding subsection (1), a judge may
| pemﬁt an accused per-soln. tb ﬁmké an ora] or written election
at aﬁy time before a ]ury is empanelled Whére such accused
~ person has pfoveﬁ that, because of exigent circumstances, it
- was not possible for him to make an eleétion within the t1}ﬁe
specified in subsection (1).
3) .Tbereupcm the trial shall prbceed béfore a Judge
alone, and mutatis miztandig, Part I Vsha]f apply thereto:
Provided that noerhg in this section shall abridge or '
derogétc from the pbwers conferred on a Judge by this or
any other Iaw.
“ If any difﬁculfjf shall arise in -1'espec1.‘ of any such
trial by a Judge alone, the court may give directions as to the
| procédure to be followed for the removal of such difficulty.
(5) Where there are two or more accused persbns
joined in the same indictment, the election meﬂtjonéd in
- subsection (1} shall oﬂj -'ble exercfsab]e by all such accused
persous jointly.”
32. if is clle-ar -thét' this mcsd-e of trial is at thel optibn and eiéctioﬁ 6f the

accused. Because of this mode of trial, certain consequences have been urged

on behalf of the Crown as impacting on the appellant’s appeal to this Courf_.

&
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33. " Mr. Masters on behalf of the Crown has however, argued plausibly in his
written submissions that because the appellant chose to be tried by a judge
alone he thereby removed the option of appeallng hIS conviction to this Court on
a question of mixed fact and Iaw and presumably even on facts alone

34. Mr. Masters also makes what | think is a rather boid submlsswn. that even
if thls Court were to grant leave to the appellant that on the grounds of appeal
advanced on his behalf (which | have reproduced at para. 14 of this Judgment)
this Court has no jurisdiction to allow an appeal against oonylctlon.

35.  The reasons advanced for these contentions can be summarised briefly:

First, in a trial by a Judge alone only grounds raising questlons of law alone can

be entertained, as the judge at trial was the judge of facts. Therefore as the

grounds of appeal filed for the appellant show, no question of law, this Court

should not entertain his appeal without leave. Secondly, because of the
operation and relationship between sections 7 and 9 of the Court of Appeal Law,

“none of the appellant's grounds of appeal, in any event, would permit this Court

to set aside his conviction.

36, lam however unable, after reflecting on the relevant provisions relating to

this Court's jurisdiction to entertain appeals against conviction and the gro‘unds

on which it can determme such appeals, to agree Wlth Mr. Masters’ position.

37. In the first place there is nothlng in section 129 of the Criminal Procedure‘

Code on tnal by judge alone that can be said to |mpact upon or exclude the right

of appeal against convrct|on flowing from such a mode of trial. Seoondly, there is

nothlng in section 7 of the Court of Appeal Law that relates to the mode of tnal of

19




a convicted person for the purposes 6f appeal. The section speaks generally to
the grounds of appeals and not to the mode of the trial from which the cénviction
appealed against ensued. These grounds may be on questlons of law alone for
which no leave is required, or on facts alone or a question of mixed law and fact,
for which fhe leave of the Court is necessary.
38. Thirdly, in my considered view, it is quite possible_ that even a trial by a
judge alone may well give rise to an appeal on grounds of law alone. It is not the
mode of trial that conditions or determines the grounds of appeal. The appeal
| may well turn on a misdirection on the law or the mislreception of evidénce; even
in a judge alone trial.
39. Fourthly, where the Leglslature mtended the mode of trial to control the
ground of appeal in a trial by a judge alone, it expressly so prowded in section 28

of the Court of Appeal Law. This section's. provides that where an accused

. person tried on .indictment is acquitted or discharged by a trial judge sitting alone

or by a jury which has been directed by the trial judge to acquit or discharge, the

Attorney-General or the complainant may abpeal to the Court of Appeal against

such acquittal or disdharge on any ground of appeal which involves a question of

law alone. There is no such restrictibn in section 7 of the .right-of appeal of a |
person convicted by the Grand Court whether by a judge alone or by a judge'with '
2 ry. _ ‘ _ |

40. Moreover section 9 of the Court of Appeal Law is, | find, & general
provision relatmg to the determlnatlon of appeals agalnst conwctlon It

addresses, in partlcular, the grounds on which the Court shall allow an appeal.

20




There is nothing in it, I find, that relates to the mode of trial of the convicted

person appealing.

41. | therefore accept the submission of Mr. Hamilton QC that the ‘words

“verdict of the jury” in section 9(1)(a) must include the verdict of a judge alone at

trial: this is only logical, reasonable and fair. The judge, in addition to being the

~ determiner of the law, is as well the trier of facts. Therefore any determination by

him at the end of the trial represents the “verdict of the jury” for the purposes of

~ section 9(1)(a). . Otherwise, a conviction returned by a judge sitting alone can

never be allowed on appeal on the ground that 'it was, “under all the -

circumstances of the case unsafe or 'unsatisfactory.“ This, | find, would be

unreasonable and untenable.

42,  Mr. Masters’ further position is that the appeal would only be allowed if

there was a wrong decision of law and that in his submission there was no wrong.

- decision on a question of law by the trial judge. In my view this is at the heart of

this case and | shall return to it later in this judgment.

43. It is also contended for the Crown that in order for the appellant to
sﬁcceed he must prove that there was a material.irregul'arity at his trial. This, Mr.
Masters submitted, he failed to do in.that none of the grounds of appeal
advanced for the appellant “specifically prays for relief on the premise that there

was a material irregularity in the course of the trial.

44. The short answer to this is that a read through grounds 6 and 7 of the
appellant's Grounds of Appeal will show that they expressly refer to the learned

~ trial judge's failure to give any reasons why a guilty verdlct was returned in

2



reépects of counts 5, 11, 1.3, 15 and 17. In respect of count 5, the appellant
complains that the guilty verdict was in the face of Duane Cranston’s testimony
- . that he had consented to the appellant hoiding the moniés for him.
45, In any event, a person tried for a crirﬁina! offence has the right to know
why he is found guilty of that charge. In my view, a genéralize_d verdict of guilty,
especially in a trial by a judge alone, would be far from satisfactory.

Disposal of the appeal

46. | stated at para. 42 of this judgment what, in my view, is at the heart of this
appeal, namely, whether there was a wrong decisionl on a question of law by the
frial judge. | now turn to this issue.l

47. The éppellant gave evidence in his defence. In my view, the; frial judge
having rejected the appellant’s eyidence, proceeded to think thét that was the

end of the matter. For example, she even interjected during the cross-

examination of the appellant to this effect: “Look Mr. Mclntyre, don’t think

we are fools in this courthouse. You get $44 from Sherene Crowe to pay

Education Direct, didydu not?” (At p. 1286, lines 6 to 9 of the Records). In

the result, | find that the trial judge did not pertinently direct her mind to whether
all the _éiements of the _offe_-nce of the charge of theft had been established:
rejecting the exculpatory evidence of an accused does not bring to an end th.e
inquiry into guilt or inndce_nce in a criminal trial. Befor.e convicting, a court m‘ust
always be satisfied not only that the evidence of the accused or that 'giyen on his

behalf is not true, but also and perhaps more importantly, that every element of
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the offence charged has been established by evidence that is itself truthful and

reliable beyond reasonable doubt.

48. In the case of the offence of theft for which the appella'nt was convicted

the mgredlents are to be found in section 223(1) of the Penal Code (2005

Revision) which was read into the record by the trial judge. The |ngred|ents are i)

~ dishonest appropriation, ii) of property belonging to another, iii) with the intention

of permanently depriving that other person of proplerty.

49. | must observe here that the actual indictment preferred against the
appellant on the counts of theft referred to sectien 229 of the Penal (1995
Revision) Code. From the reeords at pp. 1448 to 1450, there would seem to
have been some confusion as to which revision of the Penal ;.Code Was
applicable. The trial judge, in the event, at p; 1450 read from the‘ 2005 Revision |

of the Code. It may be a matter of de minimis, but the appellant was charged for |

‘theft under section 229 ef the 1995 Revision of the Penal Code. But there was

no application to amend the indictment.

50. Bethatasit may., | find nowhere in the trial judge’s Reasons for Judgment
at pp. 1449 to 1460, any advertence to or analysis of the ingredients of the |
offence, apart from her treatment of the element of dishonesty. | shall come to
this later. The trial judge seems content, with respect, with only a mechanical
recitation of section 223 of the Penal Code (20_05 Revision) under which the
appellant was not charged or tried. |

51. At the appellants frial, the evidence, in my view, seems to have been

presented ina blunt outline W1thout much in the way of detail or reference to the
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counts of theft in the indictment on which the trial judge found him guilty. In

~ particular, | find that it is not easy to accept or infer that because the appeliant

paid the monies he received on account of the inmates’ education courses into

" his account that he stole the monies. This is so especially against - the

background of the use of the appéllant’s credit card to pay for the courses and
materials for which the inmates were enrolied.

52. . Central to the offence of theft is dishonesty: the dishonest appropriation of
someone ‘e_Ise's property permanéntly to deprive that persoﬁ of it. Therefore in a
case such as the instant one, it was appropriate. for the learned trial judge,

though sitting alone without a jury, to have advised herself of and taken into

account fhe gh_oih direction [The Queen v Ghosh (1982) 3 WLR 1:10, (1982) 2 -
All ER 889; (1982) 75 Cr. App. R. 154]. To her credit, the Iearnéd trial judge in
this case did this (see pp. 1456 to 1458, where she actually quoted the Ghosh
formula. |

53.  But, | find, regrettably, thét she then sullied the :f'ormula and'proceeded

immediately to water it down by posing thé wrong question when she rhetorically

added at p. 1458, lines 8 to 13:

@Al that is left for me to decide in this case on the evidence
- in my role as a juror is — did this man act dishonestly when
he converted the money which was given to him on a

contractual or a trustee basis to pay Education Ditect?”

~This surely was not a case of contract or trusteeship. The monies were given to

the appellant for the payment of tuition and materials for the inmates’ courses
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from Education Direct. 1 find that the learned trial judge accordingly miédirected '
and misapplied the ms_h'formﬂla which .is réally about ordinary standards of
honest people.

54.  Moreover, the course of dealing in this case showed that the practice was
for the appellant to pay the monies into his own adéount and then use his credit
card to defréy often by installhent payments the costs of the inmates educatiénal
courses. ltis therefore, | find, diﬁiculf to conclude from this that according to the
ordinary standards of reasonable and honest people, what was done by.the
appellant was dishonest. o

55. Exhibit 3, which was tendered in evidence by. M.r. Daniel Greaves, the
Deputy Director of the Cayman Islands Prison se'rvice, is a copy-x of a blank
Registration Form_filled' in by inmates who are desirous of taking courses with
Education Direct. This Form was generated by Education Direct. In addition tQ'
showing personal details pf an enrolled inmate suc;h'as name and da'te of birth
and address, it also has sections detailing methods. of payment, that is, “whether
Full Paymént Plan, Easy Payment Plan or Charge. The applicant is asked to tick-

one method of payment from the options provided. In the case of Full Payment if

ticketed, it indicates that the applicant had enclosed a cheque or money order for

the total programme price. In the case of easy Payment Plan, if this box is
ticked, it _indicates that the applicant has enclosed a check or money order for
$100 as down payment. in the case of Charge, there aré two boxes: i) if the top

box is ticked, it indicates that the total programme price would be'cha_r'ged to the

credit card (Visa or Master) indicated below, with the number of the credit card - =~
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and its expiration date. ii) If the second charge box is ticked, it indicates that

only the $1.OOI. down payment will be ‘char‘ged to the credit card selected. The

applicant/inmate then signs and dates the form. Above the applicant’s signature

are these words: "‘My 51:g-nature below Jhdicatee that I have read,
understood and accepted the terms of this agreement as Weﬂ as the
enclosed Information describing my program selection. I am not bound
by this agtreement until a representative of the Scboo] accepts.”

56. This Exhibit in the context of this case was an important document. But in

" my view, the learned trial judge failed to appreciate its import and regrettably

nowhere in her Reasons For Judgment, do | find any.reference to the’IForm. It is
therefore. | think, not .surprising, that the learned trial judge, apart from her
fleeting reference at p. 1455, lines 21 to 25, made no conscious, clear and
particular reference to the burden and standard of proof of guilt which always rest
in a criminal trial on the prosecuhon

57. | find on this score therefore that the learned trial judge misdirected
herself ona question of law, and that the appell’ant’_s conviction ought to be set
aside as the prosecution had failed to prove the cou.nts“'of theft beyond
reasonable doubt. . |

58. | firtd as well that there is nowhere stated in her Reasons for juctgment
why the learned trial judge found the appellant guilty of the counts of theft
preferred against him. She simply entered flndlngs of guilt at pp. 1459 to 1460 at
lines 12 to 25 and lines 1 to 6 respectively of the Record. There was simply no

analysis of the evidence in relation to any of the counts.
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59. | accordingly conclude that under all the circumstances of the case, the
failure of the ju.dge to analyze the evidence and relate it to the several counts of
theft on which she found the appellant guilty, his conviction on those counts
should be set aside as well as being unsafe and uhsatisfabtéry.

60. In conclusion, Mr. Hamilton QC rather belatedly and somewhat grudgingly,

accepts in his written submissions for the appellant, the responsibility for the

failure to seek the leave of the Court for the several grounds of appeal that

involved questions of facts alone or questions of mixed law and facts. In my view
the nature of some of the grounds o_f appeal cleérly iﬁdicated that this was
inevitable and th,erefcire leave should have been sought.

61. Having said this, | will accede .to the rather late application fo; leave and
treat the hear_ing and written submissions as the appl'i.cation for leave. .

62. | In the result, for the reasons | have stated in this judgment at paras. 47 t o

59, | will allow the appeal and set aside the_appel_lant’s conviction.

Conteh, JA.

Sir John Chadwick, P:

| agree that this appeal should be allowed.

For my part | would allow the appeal on the short ground that the judge erred in
law in failing properly to analyse the ingredients requisite to support the offence
with which the appellant was charged under each count — for the reasons given
by Conteh, JA — and so failed to direct herself correctly. Had she directed a jury
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"in the terms in which she sought to support her conclusions as a fact finder, there
can be no doubt at all, to my mind, that guilty verdicts could not stand.

| am satisfied that this court has jurisdiction, under section 7(a) of the Court of

Appeal Law (2006 Revision) to entertain the appeal; and | see no reason to apply’

a different test under section 9(1)(a) or {b) to that which would have applled had
this been a conviction following a jury trial.”

Chadwick, P.

Justice |. Forte, JA.

| agree that this appeal should be allowed.

Forte, JA.
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