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IN THE GRAND COURT OF THE CAMAM TSLAMDSG
HOLDEN AT GEORGE TOWN, GRAND CAYMAN

BEFORE THI HON THE CHIER JUSTICE
ON the 23rdd, and 24th Marvch and 2eod oand 8Lh October 1993

Cause & 247 0F 1989

BETWEEN: WILLTIAM (BILLY) MeNEILL PLATNTIEF
AN ROBERT (BOB) BANFILELD FIRST DEFENDANT

Aared
JOHM HULA SECOND DEFENDANT

Mr. Mo Hill Q.C. dinstructed by 0. L. Fanton & Co.
for the Applicants/delendants
Mz, C. Bridges instructed by Riten & Conolly
for the Respondenl/plaintiff

MALONE €. 1. JUDBMENT

O the 30tH October 1989, the plainbiff in the absence
of the deferndant regularly obtained judgment against Lhe Jdefendants in
defaull of defernce. The judgment entered was for U.5.4270,000.00
together with interest thereon pursuant bto section 62 (2) of the
Judiecature Law until date of paymenl and costs Lo be Lared, Givteen
arnd a half wmonths later this application was filed by the deferncdants
to have Lhe judgment set aside on the around that Lhe defendants have
a good defence Lo bthe action. The application was served two and a

half months later and dits Lfirvst hearing was on Lhe 23 March 19922.

The plaintiff’ s claim is for bthe cepaymoent of a5 loan
together wilh interest. The security for the loan is Ltwo apactments
at Mariner’s Cove which the plainbtiff holds bab which he is willing to
release 1{ he is paid Lthe amount he claims to be owed Lo him. The
defendants admibt bthe loan and admibt Lhat secueitby was given for the
toan as aforesaid but say that the loan agresement is part of a2 larger
transaction and bthat by reason of bthe plainbiff’s besach of the
agreements comprising that transaction they bave sulfered loss and

damages which by way of counberclain they claim bo be anbitled to
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set-off against Lhat judgment. The ageeements alleqgedly breached by

the plaintiff arel

(1)  the loan agreement Lo wivich the judgment oblained

(3) A loan agreement Lor $250,000,005 and

(3  a beidoing finance agrecment for FL.6 million.
Recause of the complex nature of Lhe transsclion which #r. Hill
described as a thres-sided Lime shacing ageeement amd because the
loan agreement Lo which the jodgment obtained relates ds allegedly
entwined in that beansaction, Me. HilL submitied Lhat the Jdefendants

shiould not be required Lo bring & separate saction.

O this application bihe matbters ko be considered are
Lhe following:
(a) Lhe reason Tor the defendant s failure to attend
when the case was heard;g
(Y whebther Lhere has been undoe delsy in making Lhe
application so as to prejucdice the plaintiff; and
(e whelher the deferndants’ defence andg counterclaim
disclosse on Lhe mecibs an acquable or triable
LSEUE .
0f those three maliers Lhe last ds Lhe most significant and
transcends any reasons given by Lhe Jdefendants foe bhe delay in
making Lhe application. However Lhe dimpressions I form »ns Lo the
credibility of the deferndants may e relevant Lo the ccemdibility of

their delence and countercliaim.

The evidence discloses Lhal the defendanls were in
these Jslands when ths summons bto obbain judgment was i led. Thiey
left hefore the summons was neard but the firsl deflendant was
telephoned befors the heaeing by Me. Panton and Me.o Panton wrote to
him presesing tim Cor informaltion. There wuas 1o response., At Lhat
gstage Mr. Fanton had no delfence to pot before the Couct. He had
only notes left by his clients. Subsegquently il is from lLhose
rotes bthal the defence and counterclaim are wibtn JdifSiculty, 1

understand, evolved. Hothing more s heard Trom Lhe delendgants Tor
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urpderstamd, svolved, Hothing more is heard from the Jedfomdantszs for

atouwt 2 veasr when Lhe Licst deferndant is fourcd din Oreqgon U.S.A. by
the plaintilf. Inm that time [ accept Lhalb Me. Panton armd Me. Hill
were retained by bthe defendants bult 4t dis clear tLhal Lhey wvere not
in communication with the deferdants amd Jdid nob koow where they
WETE ., o an alffidavit filed in proceedings in the State of
Oregon U.5.8. to file the judgment obbtained bhero, Lthe firvst
defendant, expressed surprisel

"that a delault judgment was enlered due Lo

our lawyer’s failuee to file 3 Jdeifonce on our

behalf®
To my mind that is a remarkable statement Lrom an dindividual who is
well acgquainted wibth Titigation in bthe Cayman Islamds. From
October 198Y he had koown that proceedings to obtaio judgment had
been dnitiated by Lthe plaintiff and he knew bhat his legal
represenlatives wanted information from him. o that the knew that
the notes left behind by him Jdid nolt meet bhe reguirements of the
legal advisers. How Lthen can he have been surprised?
If he was surprised, the surprise, [ venbture Lo thinlk, is that he
fournd himself faced with a judgment which he thought hie hadl
escaped, His mext step Jdelays matters fucther as he obtains a
stay of execution in Oregon. Tt is only after the firvsl dgeflendant
was Jdiscovered by the plaintiff to be in Oregon thal Lhe
application to sel aside is made. A further delay of tern months
then elapses as evidence, it is said, was needed Feom certain
persons who could not be found. When Lhe hislory of Lhe delay is
recounted it seems to me reasonable bo conclude that, but for the
finding of the firset defendant by the plaintiff, this application
would mot have seen bthe light of Jday., Ioacecept thal & search was
made for Lhe witnesses bul smse T have no respect for the veracity of
the first deferndant, I am satbtisfied that no search was made for
them during Lhe yvear following the entry of judgment. It would be
guite contracy to the first defendant’s pattern of behaviour to
believe Lhat he was seavrching for vital witnesses who, according Lo
his evidence, were not vital as he believed, he says, that he had
left his legal representatives with all the information they

needed. It is also past beliel Lhalb he would search foe witnesses
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fruitlessly and not dinform his Cayman legal repeesentatives that he

searched in vain., The conclusion L oresch dis thal io conformity
with his hehaviour pattecn he Jdid nobhing until acoused by the
plaintiff. Linking that benaviour Lo his non-zsppearance at the
hearing of the summons for judament leads me bo conclude that he
did mot attend the hearing because he had absconded, Thalt is why
he was not in Couet at bhe hearing of the summons Lo obtain
judament zrnl clearly for Lthe reasons I have given there wvas undue
delay in making this application. A delay that has pesjudiced Lhe
plaintifl. He had to £find the Lirvsl defendanl znd commence
proceedings in Oregon which have been stayiod. ALl to his

fimancial agetriment.

By February 1987 Lhe Lime sharcing projeclt was in a
state of collapse. Yot the plaintiff, who the Jdafermdants alleqe
contributed to the collapse of the project by being in hreacth of
his agreements, was assured by a letter from the ficst Jdefendant of
the 9th February 1987 thal the loan which is the subject of these
proceedings would be repaid to him dn full, Taken into
consideration with the first defendant s questiornable veracity and
the faclk that the plaintiff’ s involvement in the time sharing
project’s bridge financing loan of $1.6 million depends upon an
alleged verbal agreement the defendants’ change of front puts in

gquestion the substance of the counterclaim.

The dismissal of this application will not bar the
deferndants from pursuing Lheir counterclaim by a separate acltion.
Had their counterclaim been served earlise ib way e bthabt a setting
aside of the judgment on conditions would have been the right thing
to do rotwithstanding the guestionable substance of the
counterclaim. BFut in this case, despile a reguest on Lthe 2lst
May 1991 by Miss Bridges for pacbiculars that would summarise the
defernce, the draflt of the counterclaim makes its first appearance
o 20th Maroh 1992, Ore year and six days latee bhis application
wae filed. The difficulty of finding the persons Lo swear Lo

affidavits ds offered in explanation of bLhe delay. The defendants
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may have encountered that Jdifficulbty nevertheless its effect has

been to further prejudice the alrveady prejudiced position of the
plaintiff occasioned by the inexcusaidle Jdelay following the entry
of judgment almost twoe and a5 half vears earlier. To my ming the
circumstances warrant the Jdismissal of the application. I
therefore dismiss Lhe summons with costs in Tavour ol the

plaintiffl. The costs to be bLaxed L not agreed.

Mo 75 s

Sir Nenis Malone

14th October 1992,



