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MALONE C... JULGMENT

A leqgal practitioner Lo whom | shall refer
hereafter as "the practitioner", was served wilh the production
order that is the subject of these peoceedings.

That order was my order of the 13Uh August 1991 and
had been made on the ex parte application of deleclive constalbile
Ko The order required of the praclitioner Lhat he:

"showld give a Constable access Lo and supply such
copies as may be necessary of the material bo
which the said application relates, namely all
files, documents and accourts and other records
used din ordinary business, whelher Lhose records
are in written form, are kepl on wicrofilm,
magnetic tape or carry olbher Torm of mechanical or
electronic data retrieval wmechanism, paid cheques,
inter account transfers, telearaph teansfers and
correspondence concerning any transacltions in

relation to the dealinas wilh ("G").
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The order was sigqned by me ancd statecd)
"1 oam satisfied after hearing the applicalion
that the conditions specified in subsection (4) of
section 16 L are fulfilled in relation Lhereto.
You are hereby ordered Lo produce the saidl
material Lo a constable for him Lo Lake
away (see note a)
mot Later Lhan
(the end of the period of 27 daye Lrom the
date of this order)’
The practitiorner surrendered certain documents under seal Lo the
Clerk of Court and applied by originating summons filed on the drd
September 1991 for the discharge or variation of the order.
Legal history was made on thal day as this is the first
application of its kind in the Cayman Islands.
The authority to make the order of Lhe 13th nugust
1991 is derived from statute. The statute Leing the Misuse of
Uruas Law (Second Revision) ("Lhe Law"). Much of the Law 1%
modeled on the Ernglish Drug Trafficking Offences Act 1986 ("Lhe
parent Act®). In particular section 106 L of bthe Law is the
equivalent of section 27 of the pacenl Act and the delinition of
"“Wrug trafficking® in seclion 2 of the Law follows Lhe definttion
of that expression in section 30 (1) of the parent Nct bul omilts =
portion of that definition. The portion omitted dincludes in Lhe
definition of "drug trafficking® in the parent Act activities
which constitute the basis of the offence known commonly as money
Laurncler irig. Thal offence is described in section 16 0 of Lhe
Law and section 24 of the parent Act. Consequently as s resull of
the ommitsion, the definition of "drug tralficking® in secbion 2
of the Law does not extend Lo Lhe money laundering offence createdd
by section 16 0 of the Law. It was conceded Ly the Solicitor
fiemeral that Lhe omission odid have thabt consequence bat he
rejected Mr. Alberga’s submission that the omission was Latal Lo
the application made in this instance for the grant of a
productian arder. Whether it is fatal or not is nolt the only

issue belween Lhe parlies on this application. That issue,
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embraces so mnuch of the relevant law amd the faclts, Lhatl

however,

il is deserving of priority of consideration.

trafficking® i

Gection 16 L and the definition of A SR L
J‘..\‘.'V‘i‘-‘i _

nosection 2 of the Law are respectfully as follows:
"16 L (1) 0 constable wmay, for Lbe purpose of
TN inve%tigapiuu into druy trafficlking, Aapply
to the firand Court for an order unlex
subsection (2) in relation Lo particular
material or to waterial of a particular
description.

(2) I on such an application the court
i satisfied that the conditions in subgection
(4) are fulfilled, it may make an order that
Lhe person who appears Lo it oto be din
possession of the material to which the
application relates ghall

(a) produce it Lo a constable for him to take

Away,; orp

(L) qgive a constable access Lo it, within such

period as the order wmay specily.
(3)  The period to be specified in an order

urnder subsection (2) shall be seven days, unless it

appears Lo the court that a longer or shorter periodl

would be appropriate i

of the application.
(4) The conditions referred Lo in subseclion
(2) are that
(n) there are reasonable grounds Lor suspecling
that a specified person has carried on or has
benefited from drug teatfickingy
(I)  there are reasonable aqrounds Loe suspeclting
that the material to which the application
relates
(i) is likely to be of substantial value
(whether by itself or together with

obher material) Lo the invesligabtion

7 Lhe particular circumslances
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for the purpose of which the

application is madey and
(ii) does not consisl of or include items
subject to legal privileges and
(¢) There are reasonable grounds for believing
that it is in the public interest, having
regard Lo
(i)  the benefit Liktely Lo accrue Lo the
investigation if the material i
abhtaimed; and
(ii) the circumstances under which tne
person in possession ol the material
holds Gl
that the material should be produced or that access
Lo 1t should be given.

(5) Where the court makes an order under
paragraph (b)) of subsection (2) in relation to
material on any premises it wmay, on Lhe applicabion
of a constable, order any person who appears Lo i1
to be entitled to grant entry to Lhe premitses Lo
allow 3 constable to enter the premises Lo oblain
access Lo the material.

(6) The Chief Justice may malkle rules governing
the procedure in relalion Lo
(a) applications for the discharge and variation of

orders under this sectiong
(b)  proceedings relating Lo such orders.

(7) Where material Lo which an application
under this section relates consists of informalion
contained i 4 computer
(a) an order under paragraph (3) of subsection (2)

shall have effect as an order Lo produce Lhe

material in a form in which il an be Laken
away and in which it is visible and legiblej
ard

(Ix)  an order under paragraph (L) of subsection (2)
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shall have effect ms an order Lo give access
the material in a forwm in which it s o viaible
and legible.

(8) an order wreder subsection (2 -

(2) shall not confer any riaht Lo production of,
access Lo, items subject Lo legal privilegey

(b)) shall have effect notwithstanding any
obligation as Lo secrecy or olher restriction
upoern the disclosure of information whether
imposed by the Confidential e lationahips
(Preservabtion) Law, any other Layw or by Lhe
common Lawj

() may be made in relation Lo material in
possession of the Government .

(9) Where, in relatian to an tnvesligation

into drug trafficking, an order urvder subsection ()

has been made or has been applied for and has not
been idssued, a person who, knowing oc sugpeeling
that the investigation is talking place, makes any
disclosure which is likely to prejudice Lhe
investigation is guilty of an offence.

(10) In proceedings againsl a person Tor an

of fence under this section, it is a delence Lo prove

(2) that he did not know or swspect that the
disclosure was likely to prejudice the
investigationy or

(k) Lhat he had lawful authority or reasonable
excuse for making the disclosure.

(11) A person guilty of an offence Lneler
subsection (9) shall be liable on conviction Lo a
fine or imprisonment for a term not exceeding Ulve
years or to both such Fine and dmprilsonment. .
v, “ddrug trafficking® means doing or being
concerned in any of the following, whelher in the
Islands or elsewhere

(a) producing or supplying a controlled wdrug



(&
where Lhe production or supply conleavengs

paraaraphs () or (£) of subsection 1Y of
gechion 33

(L) storing a conbrolled drug where POGSEEE 10N
of the drug contravenes paragraph ) of
subsection (1) of section I3

(e importing or exporting a corntrolled drug
where Lhe importation or exporlalion is
prohibited by paragraphs (a) or () of

L

subsection

The portion of the definition of "drug trafficking® in sedbion

48 (1) of the parent Act which is omitted from the cdefinition aof that

expression in section 2 of lthe Law is a2y follows:

Caped dncludes a person doing the following, whather

in Eﬁgland and Wales, or elsewhere, that is entering

into or heing otherwise concerred in an arrangement

wherelby -

(i)  the retention or control by or on behalf of

another person of the other person’s proceeds
of drug Lrafficking is facilitated, or

(ii) the proceeds of drug trafficking by another

persorn are used Lo secure that funds are
placed al the other persons’s benefit to
acquire property by way of investment.”.

Mr. Alberga’s submissions on the fatal effect of the
omission from the definmition of drug trafficking in section & of the
Law of the words last cited from section 38 (1) of Lhe parent Oct
are as follows:

I “Uhen section 16L is read as a whole the investigation
irto drug trafficlking wust ke an dnvesbigation inlo
drug tratficking by the person ultimately specilied
TL does not mean an investigabtion into deug
trafficking generally in the world.".

L | "For a production order under section 16 L to be
obtained it must e shown that “G% as Lhe person

specified in section 16 L (4), was Lhe target of Lhe



invesbigationd® .
R *The only investigation relating to U was an
irnvestigation into money laundering and as money
ILaundering is not defined ag any parl ol deug
trafficking in Lhe Misuse of Drugs Law no producbion
order can be made in respect of G.%.
The three subnmissions depend upon Lwo propositions. Namely tLhat:
1. the dnvestigation was nob as it wmusbt be an
investigation into drua trafficking as delined
by section & of the Law, and/or
. the person recognised as the specilied person
under section L6L (4), namely G,was not, as he
must be, the target of the invesliagation into
drug trafficking.
To deal with those propositions armd the submissions Lhat depend
orn Lhem it is necessary to consider the facts. N bhils ds o an
inter partes hearing of the ex parte application which came
before me on the 13th August 1991 1 shall take accounk ol all the
affidavits filed since Lhat day as well as Lhe Lestinony of

constable K recorded on that day.

'L:I o]

The minth paragraph of K’s affidavit filed the L3Lh
A

November 1991 is as follows:

"Because of the evidence which suggests that

Lhe (Cs) organisation continues Lo traffic in

deuge, 4L ds of concern bo the investigation

to establish whether that tralficlking acltively

has continued through the Cayman lslands even

after the arrest of (a certain vessel) in 1983

and whebther these aclivities have been

facilitated by the channelling amd Laundering

of furwds Lhrough the Cayman Islands. .
Having taken account of the content of K's affidavilt on the
composition of the organisation and the continuing activity ol Lhe
organisation, I have no reason to doubt that paragraph 9 accurately
erpresses the concern of the law enforcement authorities.

Clearly, for those authorities to learn more aboul the
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organisation they miaht well have Lo purswue different lines of
3 ¥ 7 A

inquiry into the different sub-groupings of the organisalion. For
dhrug trafficking is big business, AL the top are Lhe brains which
control the business. At Lhe bolbtom the pushers. etuween Lhewn
the suppliers, the mules, money launderers armd othevs sach as
professional men and womern ostenslbly engaged in rendering
professional services bul in reality engaqed in fuvlhering the
interest of the business. I thie particular dinstance the Line of
irnguiry was into the suspecled money laundering by G of funds of
the Cs or- their organisation reasonably suspected ol being proceeds
of drug trafficking. Butl because that is the line of inguiry, bthe
investigation does nol to my mind cease to be in the circumnstances
of this application an investigation into drug tealficking as
defined by section 2 of the Law. For it would Le unreasonable, |
think, to conclude thal the inguiry into money lLaundering was
unrelated to the investigation into suspected on going drug
trafficking as defiped in section & of the Law. Indeed constable
Kfs affidavit of the 13th November 1991 describes il as part of =
wider investigation. I the Cs’ or their organisabion was nol
urler investigation for drug trafficking and the only investigaltion
was into suspected money laundering by G, I would agree with iir.
Alberga that under the Law that would not be an dnvesltigation
recoqnised by section 16L because of the delfinibtion of drug
trafficking in section 2. However Lbat 15 nol Lhe position. s
the inqguiry into the money laundering is part ol the on going
investigation into deug trafficking by the OCs or lheirp
organisation, the reguirement of secltion LGL (1) ia metl.
Accordingly in this instance, as the Yolicitor General submilled,
the truncated version of the definition of dewy teallicking has nol
the fatal effect attributed to it by Me. Alberoa. On those
arounds T reject the first of Mr. Alberga’s propositions on which
he based his submissions.

No form is prescribed for an application made under
gection 16L (1). In this instance Const. K came before me and nade
a statement. Enlarged by the affidavits subsequently filed, Lhe

salient faclts of the application are the following.
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1. The Cg are convicted dreug tralffickers Lot

their organisation is suspeeted of still
being engaged dn deug Lealficking.

i With tunds provided by the ts, U Co Ltd,
whiech the Cs control through their agenls
O.E. and §.0., purchased Brittany ay.

3 Hoe Fo Co. Lbtdae dis a fronting company ol
the Cs and is used Lo launder the
proceeds of drug trafficking by
fictitious sales of land at Brittany Bay.

4 K. A. i% a Papamanian lawyer who works
Tor the Cs.

'

i1 iods @ Panamanian in respect of whom I
received o Lip from K. 6. Lhab & might be
another agent of Lhe Cs.

Tri his affidavit of the 8th October 1991 K described an example
of a fictitious sale as follows:

"Using “front companies”, lots (of Britlany

Bay) would then be ‘purchased’ Leom I Co. Ltd.

which would thern have a legitimate explanation

for being in possession of larae sums of cash

if questions were ever raised. This money

which would have been provided by the Cs in Lhe

First place would then e Lurneled back Lo

/

Liem. Further ‘washing’ could also talke

f

place when the ‘“front companies’ purported to
‘re-sell’ their lots abt a profilb. Even if
pwnership of the “front companies’ could ke
traced to the Cs, the wmoney ‘washed’ at this
second level could be explained away as proflit
o oa legitimate investwment. DBy “layering’ tLhe
transactions in this manner the ultimate source
of the funds would be JdJiflficult Lo pinpoint andd
the Cs would have the benefit of both the
original purchase price (via I Co Ltd) and the

subsequent re-sale including profit (via the
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ffront campanies™) and wvould continue Lo holil

Lhe property through their andisclosed agents.”
Lotes 11 and 16 are two of several lots atl
Erittany Bay that were reserved for the Cs. However, agreements

for the sale of those two lols to U were entered into by b Co.
Ltd arnd U.6.%29,520.00 paid or purportedly paid to I Co Ltad have
rot been Lraced to the accounts of either I Co Ltd or H I Go Ltd.
Where those monies went to, 1if they were paid, i4% not known.
Further sirce the "sale® to i the same lots have heen golad by B
Co Ltd to a company called C GP Co Ltd.
Mr. Alberqga submitted that the re-sale ol lots
11 and 16 to C G P Co Ltd might be no wmore Lhan an act of greeil
on the part of I Co Ltd. I think thatl subwission Loo naive. Lt
seoems to me there is sufficienl evidence reasonakly to suspect
that the sale of the two lots to i is a fictitious sale. The
evidence that constitutes reasonable grounds for Lhal suspicion
is
14 the Lip that G might ke the obLher Panamaniang
o the fact that the transaction is with I Co
Ltad, which is suspected, in relatiaon to
Brittany Bay of fronting for the Cs aned of

/

laundering the Gs’ or thelr organisaltion’s
proceeds of drug trafficking by sham salouy
3 the fact Lhat after Lhe sale of one ol the
lots to G it is resold to € G P Co having in
the first place been reserved for the Ls;
4. the fact Lhat the money purportedly paid Lo I
Co Ltd cannot be traced to the accounts of
that company and has simply Jdisappeared.
Having found there are reasonable grounds to suspect a fictitious
cale it seems Lo me only reasonable to suspect on the facls sel
oul above that the fictitious sale was a laundering by L of the
proceeds of drug trafficking by the Us or their organisation. 1
therefore cannot agree with the practitioner when he deposed as
follows im his affidavit filed Lhe 12th September, 199113

"L ois ridiculous to conternd Lhal by agreeing
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to purchase lots in Britlany Hay Lhiat ()

might ke providing money on behall of the Cs
to purchase land at Brittany Ray".
Nor, am I abkle to accept Mr. Alberga’s submivssion Lhatbs
"I evidence when analysed does nol show
reasonable grounds for suspectina that G hadd
Laundered any money for the Cs’ oroganisation or
was in oany way connected with Lhe companies
used by thalt organisation®.
as I consider that the suspicions 1 have formed are based on
reason.  Coupled to the finding thalt Lhe investigation was inbto
drug trafficking it is, I Lhink, clear that i was the Larget of the
investigation so that he satisfies Mr. Alberga’s test which |
accept that the person recognised as Lhe specified person neler
section 16L (4) must be the target of the investigaltion.
Accordingly I reject Mr. Alberyga’s second proposition ard Lherefore
reject his submissions that depend on the two propositions I
parlier iddentified.
In the parent Act the words:
"or has benefited From drug trafficking®
in section 27 (4) thereof are defined in section 1L (3) thereol as
follows:
"For the purposes of this Aclt, a person who hasg
at any time (whether before oc after Lhe
commencement of this section) received any
payment or other reward in connection with drug
trafficking carvried on by him or another has
benelited From drug tealfficking. .
The Law has no equivalent definition. Poes thal owmission resullt in
not being a person who can be regarded as bepeliting? 1 thinde not
two reasons. The first is thalt in the context of section 1GL (4D
which contrasts the carrying on of dreug trafficking with benefiting
from druyg trafficking, the natural meaning of the latler expression
comprehends receipt of a payment or other reward in connmection with
drug trafficking carried on by another. As in Lhis dnstance Lhe

facts disclose Lhat "G may reasonably be suspected of Leing 2 sonece
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for the laundering of the drug trafficking proceeds of convicted drug
traffickers or their organisation he is caughl by lLhe patural meaning
of the words. The second is that having regard to Lhe words?
“Joing or being concerned dn oweealt
of the definition of "drug trafficking" in section & of the Law Lhe
Wwor s
"has bernefited from drug tratficking®
muslt means
has bernefited by reason of doing or being concerned
in any activity listed in paragraphs (a), (k) or
(¢) of that definiltion.
Money laundering by itself is nol such an activity. As 1 have pointed
out earlier, however, this is a case of reasonably suspected noney
laundering by G of funds of the Cs or their organisation reasonably
suspected of keing proceeds of such on going activities, i Lo not
himself carrying on any of Lthose activities but he ds reasonabily
suspected of being a part of the organisation cacrylng on thogw
activities. Therefore he can propercly e said Lo e concecied o
drug tratfficking. Did he benelit? Bimce it dis reasonable Lo
suspect G of money laundering for Lhe Us or their organisation, the
circumnstances provide reasonable grounds for the suspicion that U
nowingly received a benefit frow the deug trafbicking under
investigation. I therefoare reject Hr. Alberga’s submission that?
*There are no reasonable grourmds Foe suspicion
by K that G benefited from dreug trafficking®
The remaining submissions of Mr. Alberga for
setting aside the order [ made were the following:
¥ there were no reasonable grounds for
sugpecting that the material to which the
application relates satisfies bhe reguirement
of section 16L (4) () Cidy and (i1);)
2 Lhere were no reasonable grounds for believing
it is in Lhe public interest having reygard to
the provisions of section 106 L (4) (¢ (1) and
(id) Lhat the material to which the

application relates should e producedsy
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a no particular material or material of =2

particular description was asked for in the
application and none was specitied in Lhe
order therefore the order made is vitiateds

4. Mo material was specified in Lhe application
consequently a suspicion or belief as Lo Lhe
value of the wmaterial to the investigatior or
as to the likely benefit Lo Lhe investigalion
of the material obtained could not be arrived
aly

T the order having been made withoul the henefit
of submissions as to why it should not be made
was wrongly made.

The Queen’s Lench Wivision in K v Central Crimiral
Court, ex parte Francis & Crancis (a firm) (1988) L A.LE.R. 677,
to quote from the headnote at pp G77 -678 thelds

"that an application by the police unsler

section 27 for production of documenls shoulal

be heard ex parte rather than inber partes.”.

As the section 27 referred to in the passage just cited is
section 27 of the parent Aot I accept thal passage as authorily 1
should follow. Therefore it was nol wrong to bhear the
application of Constable K ex parte angd make the order withoul
benefit of submimmiunﬁ that it should rot be wade. fr. Alberga’s
fifth submission is rejected.

Im the Francis case Cikid) and wroder Mr. Alberga’s
first submission im this case, it was argued that an order shouwld
not have been made as there were no grounds for suspecting thatl
the material to which the application related did not:

Ceews Consist of or include dtems subject

to legal privilege"

(Gee secbion 27 ¢4) (k) (4i) of the parent Aot and section 16L
(4> (b)Y (ii) of the Law.) The argumenlt in Francis’ case Ciliid)
was that if the Recorder could not have been satisfied that there
were grounds that the material did mot consist of or include such

items it would follow that he could not have had jurisdiction Lo
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make his order. The argumenl is as available to the applicant
this case as to the applicant in Francis’ case (ibid) for
L)

although in England "items subvject to leaal privilege® are

defined by statute, the gtabute expresses Lhe comnon Law which
applies here. ILts application, however, is wubiect to the
’

decision of the Houwse of Lords in Francis

which would otherwise be subject to legal privilege are ot 50

ecase C(ibid) bLhat ilewms

privileged if the solicitor or ather person holding them has Lihe

intention of furthering a criminal purpose or if thal intention
is the intention of the client or a third party. The headnote
of the House of Lords decision which is to e fowd in (19098 3
ALE.R.776 continues as follows?

“Aecordingly, conveyancing documents vhieh

were innocently held by » solicitor were notk

subject Lo legal privilege W W

I Lhis case there is evidence from constable K
that provides reasonable grounds to suspect the existence of
documents held by the practitioner which related Lo Lhe
agtivities of . Indeed the practitioner’s affidavit of the

12th September, 1991 supplements the evidence of constable K.

Thus im paragraphs 3 (a), 3 () ared 3 () he deposes as follows?

“(a) I do have a client named (G) for whom 1
have acted in connection wilh the
purchase by him ol, originally, two lols
but essentially only one lot of land at
Brittany Bay from (0 Co Ltad.)

() My client purchased land which had
already been purchased by I Co. Lt )
for the purpose of division and sale.

(h) T did receive a fax from G Jdirecting me
to pay funds which T had received from
him, to (I Co Ltd) for the purchase of a
lot which he had agreed to buy pursuant
to the agreement which he had signed ard
which I have in wmy file.".

THUSeﬂddﬁﬁmﬂﬁ%ﬁhaLﬁ_gﬁﬂiﬂﬂgrLﬁﬂme“wwt—nnly’Tﬂ_Thﬁ‘inquTry‘jntn
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Those documents are of importance not only to Lhe dnguiry inbo
the money laundering activity of G, Lul also, because of G735
reasonably suspecteq association with the C74% and their
organisation, they are of importance to the drug treatlficking
under investigation. It may very well be thal the practitioner
holds the documents innocently but as there are reasonable
arounds to suspect the client L of Lhe intention to wuse them for
furthering the criminal purpose of money lLaundering, Lhey are notl
by vicrtue of the decision of the MHouse of Lords din Feancis’ case
(ibid) subiject to legal privilege. Therefore Lhey were not
within the terms of section 16L (4) (k) (ii). Their value to
the drug trafficking investigation is likely to be substantial as
by identifying another agent of the Cs oc their organisation lhey
serve further to define that organisalion and the extent of ils
activities. Therefore the material is material Uhal satisfies
the provisions of section 16L (4) (k) (i), In the light ol Ulhe
expressed concern of knowing whether dreag traflicking has
continued Lthrough the Cayman lslands even after the arrest ol (2
certain vessel), the attempt at defining the organisation amd Lhe
extent of its activities seem to me to provide reasaonable qrounds
for believing it to be in the public interest that Lhe matecial

should be produced.

For the foregoing reasons I am satisfied thal
unless there is substance in the third and fourth of Mr.
Alberga’s submissions, the conditions of section 16L (4) (b)) andd
() of the Law are met by the application made for Lhe order
granted and consequently Mr. Alberga’s first and secorl

submissions should be rejected.

Mr. Alberga‘s fourth submission is Lo my mird
without substance as it has been shown that theee is material
which fulfills the conditions specified in sections LOL A (b
(i) arnd 16 L (4) () (i) and Ciid. A% regards his thicd
sgubmission which relates Lo seclion L6L (1), the application was
about obtaining an order thalt would make availlalle parlicular

S -}1 R
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granted. I, therefore, oo not accept that rno particular material

or material of a particular description was asked for in the
application or specified in the order. If Me. dlberga’s
contention is that the application and order are not wuhal Lhey
seem to be because the material asked for and specilied iz nol
particular material or malterial of a particular Jdescription
within the meaning of particular material or malerial of a
particular description, T can say now that I do nol aceept Lhal
contention and will explain why T Jdo ot whero L burn next Lo
determine whether the order should be anended. Refore L Jdo so,
however, I record my rejection of Mr. Alberaa’s Lhicd and fourth
submissions and corfirm the rejection ol his fivst and second

suUubmissions .

The evidence (Froceedings in other Jurisdictions
(Cayman Islands) Order 1978 ("the Imnperial Urder®) provides as
follows in section 2 (4) (k) of the Schedule theretol
“An order under this seclbion shall nol reguire
A person -
(3) wwwen
(L) to produce any documents other than
particular documents specified in the
order a4 heing Jdocuments appearing to the
court making the order to be, or likely
to be, in his possession, custody or
power.".
The requirements of that secltion were stated as followsd by
Rowe J.a. in The Unitesd States v Carver and foue olbhers (1900
=83y ColoLoRae 297 at p 3181
"IThe requirements of seclbion X 4) (k)
however, are not in my view sabisfbied by the
gpeclfication of elasses of documents. What is
called for is the specificatiorn ol ‘particular

/

documents” whvich I would construe as meaning
irdividual documents separately Jdescribed,®

The wordsa
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"or material of a particular description’
in section 16L (1) of the Law are not to be found in the Imperial
Order. Koth counsel, however, were of the view that those words
meant the same thing as the words:

"particular documerdts .
As Mr. Albergs expressed LU0

"that is a distinction without a difference’
I do nol agree. In the reports are to be found many cases in whi o
the judges have interpreted the words of the lwnperial Order. Wl
some ten years later those words are repeated in a later Hot but
disjunctively with additional words it would be remarkable, |
think, if Parliament had intended the additional disjunctive words
to have the same meaning as the original words.  To my mind Rowve
J.A. in Carver’s case (ibiad) indicated the weaning which laler
Parliament intended the additional words to have when he said in
the passaqge I earlier guoted from his judgment that:

"The requirements of section 204) () however

are nolb in my view satislied by Lhe

specification of olasses wowwa’
I think that by the addition of the disjunctive words, arliamenl
intended that section 27 (1) of the parent Acl will be satiglied 1F
@ither the material isn

individual material separately describedd
or it dso

material ol a specilied class.
Where "particular® gualifies "waterial® 1 agree wilh Lowe J.6. Lhat
material separately described is intended. Where "pacbicular®
gualifies "description® then material of the gualified description
falls within that class. Arne example illustrates the point. 8
cheque described by its ramber is particular wmalerial. Pecause il
ig particularised it can ke picked oul from other cheques withoul
difficulty. If on the other hand the material is simply descriled
as a cheque it is only matecial of a particular descriptiorn. It
may be that difficulty will be experienced in determining whether
an item is pacrticular material or maberial of a parbticular

description. The difficulty, however, is nob one bLthalt matters as
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if the material falls into one or other of Lhe two classes albedil

it may not be certain into which one of the two it does £all Lhal

will sulffice.

I the dnstant case, Lthe materials ordered for
praoduction comprise materials with the common Factor thalt bthey
concern transactions relating to Jdealings wibh . Thalt is enough
to brinmg them within section 16L (1). I thinlk, howewer, Lhal Lhe
limitation to tramnsactions relating Lo dealings with G does not
correctly represent the true position as Lhe evidence concerns
transactions relating to dealings belueern G the Cs and their
agenlts. Therefore the order should, in that respect, be mnore
restricted ag it is too widely expressed. O the obther Hand
because the facls appear to be limited to documents is nobt a
reasor, I think, for restricting the wmaterial Lo documents as Loday
material is recorded in so many Jdifferent ways. Therefore | chall
"

amen:d the order by deleting all the words afler "relation”™ in the

last line thereof and by subsbitubing Lherefor:

"to dealings between (G) and any of the

following persons or entilties, D.E., S.05.,

RuoG, the Cs, R.A., R.E., C Co Lld., H.P. Co

Ltd. and G.E. Inc.".
It was suggested that the amerdment to be made should be subject
to an exception excluding legal advice given by the practitioner
to . ‘ Having regard to the provisions of section 16L () (a)
of the Law and to the decision of the House of Lords in Lhe
Francis case (ibic) I am of Lhe view that the exception is not

needed.

Ihe application in so far as il seeks a discharge
of the order made on the 13th August 1991 dis dismissed, Lv so
far as it seeks a variation of the order the order iy amended in

the terms spelled oul above.

!
s & & Alime

Hir Denis Malone

10th Decenber, 1991,



