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AN RAY PLAIN DEFENIANT

Mr. P. Polack of Riteh & Conolly for the PJ
Mr. T. Shea of Hunter & :::émﬁ for the et

COLLETT C.J.

Ihis is an application by the Defendant, Ray

Flain, for an order setting aside the j hodn default of

e me

Nefernce ordered to be entered

1 favour of the Plaintiff, Kernneth

anks, in the sum of $14,914.95 (C.1.) and costs after an

partes hearing in Chambers on 8Lh Auqust, 1988. It also see

the discharge of a consequential order of the Court made on 9th

bGeptember, 1988 for payment of the judgement debkt fay

imstallments.

Eefore going into the facts amd circumstances
surrounding the entry of this judgement, I must first consider
the submission of counsel for the Plaintiff to the effect that
this Court has no jurisdiction to entertain this or indeed ANy
summons for the setting aside of a judgement entered in default

of filing a Dleferce. The Defendant founds his application upon

0.19 rule 9 of the Rules of the Supreme Court of England ancd

Wales which his oocimmp.mcgewﬁm is applicable to ﬁzmhnmfsmz
Islands by virtue of section 20 of the Grarnd Court Law. This

reads as follows:

204 (1) Subject to the provisions of
“Jurisdiction to this or any other Law, the
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. e exercised in Jurisdiction of the Court ghall ke
accordance with exercised in accordarnce with any

Rules, but Rules

Erglish practice

to apply where (2) In any matter of practice or

no other procedure for which no provision is

provision mace macde by this or any other Law or by
any Rules, the practice and
procedure in similar matters in the
Hiah Court in England shall apply %o
far as local circumstances permit

el sulbvject to o any directions which

the Court may give in any particular

v L]
B L]

de under this Law.

The argument for the Plainmtiff that this part of the

lish rules is of rno force or effect i

the Cayman

avse provision is alreas

dy made dn the Gramd Court

are) KRules - "the loecal KRules® for the setting aside of

.

gements dn default.

N
aminmation of the local Rules rloses that nmo provision
has been made therein for the setting aside of w:awmzmzﬁm of th;

o Court entered in default of pleading. there is no
pProvision in a:mamAz:yam for judgement din cdefault of pleading to be
entered in the first place. L Part VI of the Rules
which covers the subject matter of " w_pzw@ is to be contrasted
with 0. 19 of the K. §. C. which de: comprehensively with the
practice and procedure to be followed irn galish High Court

. where reliance is placed upon a faid the other side to ple

7 aecording to the rules. Counsel for the Defendant therefore

| submits that no provision is made by the local Rules for thi
— particular matter of cawnw%nm and procedure so that’ the Eng!

rules do indeed apply in the present case.

Counsel for the Plaintiff rests his submission orn the
wording of rule 20 of the Grarmd Court Rules which is in the

following terms:

"Judgement given 20. Notwithstanding the

inm default of provisions of rule 19, imn any

appearance may aetion in which judgement iw

e set aside. entered in Jdefault of appearance
by the defendant under the
provisions of that rule, the
Court may set aside or vary the
Judgement, wpon such terms as may
sEen Ho“m..ﬁ:-: )

This rule contains an express reference to the immediately




3

preceding rule 19 of the Rules which deals
the procedure for enteri emernt irn cdefau
Lowould seem logically, therefore, Lo he con

to making provision for the settin re

obtaimed in these of

reumstances only

of the words used in

ordinary Aring
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visdiction to set aside gummary jucsy

Laodial the merits of the issues

LpoOn

nolater be shown that » miscarri

*

the operation of that summary process.

.

0.19 rule 9 of the English rules appli

Jurisdiction to entertairn a:a present

It is common ground that the

0.19 rule 9 with a wide discretion to

entered in default of deferce where th

requires it. The onus lies upon the

there is gsome triable issue of law or
defence before the Court will exercise
discretion to set aside a Judgement irn
reqularly obtained against him: see

646. That is the most important eleme

o

Lhe exercise of this discretion by the
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4
have to show a qoo0d deferce but merely one which is fairly

arguable in order to demonstrate that » triable issue exists! mee

o TS

Furns v Kondel (1971) Lloyds L.R

Bearing din mind the

prinmeipl

I turn to examine the

circumstances disclos

in the Ficlavit

lence . The

.

Judgement which is the subrject matter of this application was

entered upon a Spen Y Endorsed weit of Sunmons claiming the

1]

sum of $14,914.8% as being the f

‘easonable remuneration

—

LA

payable for work performed an

I materials supplied by the

Flaintiff at the request of the Defen

ntat the Cayman Diving

iehment which at all

2R | A R

Ladge, Grand Cayman. This

material times was owned by a limited |

ity comparmy in whicoh

y

the llefendant held 49 percentum of the shares and one D. Roberdb

Autrey held S1 percerntum. Foth mern were directors of the Comp

and, pursuant to a shareholders agreement entered into betwesn

.

- them, the Deferdant and his wife were a

sting 28 managers of the

Lodge.

It dis fair to say, wpon a consideration of the history

of the

ispute between the Plaintiff amd the Defendant accorading

Lo the various affidavits filed and documents exhibited to Lhem

o Lhat a great Al of imprecision exists to who were the act
rontracting parties to the agreement for removation work at the

7 Gayman Diving Lodge which was undoubtedly coneluded in January

. 1988 on the basis of g_ymawma dated 21st of that month addresser

A

by the Plaintiff, signing for Justus Islands Custom Homes A6
Manager, to the Manager of the Cayman Islands Niving Lodge and
countersigned by the Deferndant in apparent acceptance of the

.

proposed works detailed therein. Ihere is also evidence of

2

interim payments terndered to and accepten by the Plaintiff in the

form of company cheques. The however deposes that he

was unaware of the company involvement and bhelieved at all timeé
that he was dealimg with the Deferdant personally. At the early
stages he dealt only with Mr. Plain. Having reviewed thig
evidence it appears to me that a triable issue exists on the
guestion whether the leferndant entered into this contract LMaJ

the Plaintiff on his own account or as agent for a disclosed



o

W
principal, namely, the Company of which he was a director

mirnority shareholder., 1

the latte rase, of course, he

not dneur personal liability upon the contracty in the former

@ Ne would b

PErS0n: zlher or not he might have

-
nat his fellow shareholder Aw

olaim over against the Comps

MYy o

d

. '

as o2 third party. This is an is which could only be properly

determined after uport the merits with oral evidence

Lo anegd Full

ineluding cross-examnin covery of relevant

clocumenrnts.

In exercising discretion upon this application I

"

have to cornsider how Lhe

rame Lo be signe

.

The vuan.guhz Erclor

Wri secd or Lst July, 1988

sarved on the AL LiEE on the l4ath

parsonally

z.c
e
-
b5
Erel

£
.‘3

July, 1988,

Ly ernough there Onorecord an appearance

entered on his behalf two days earlier, on th July 1988,

aS.Walker & Co. Ihey had been acting as attorneys for the

.

1y in ocorre

Comp

pordence with the Flaintiff and his attorneys

teh ared Conolly over the

would appear that they

s Lt e .

el have accepted service on ra:g_m of the Defendant prior to

14th July 1988.

‘.

A rift had meanwhile developed in the relationship of

Mra. Autrey and the relant i regard Lo the cunning of the

company which caused Mr. Autrey to bring pressure to bear on

W. 8. Walker & Co. to withdraw as attorneys on record for the
lefendant. They in fact wrote to Mr. Plain on 20th July 1988
saying that they could not represent him further in the matter
and recommending. him to eo:m:@a EBruce Camphell & Co. instead,
Mr. Plain deposed that when he received this letter he had
already made travel arrangements to g9o to ﬁzm U.S.A. on business

,Q.Ir .Jiéz b

m until 2rd or

Aarcd did not in fact comsult Mr. Jenking of
drd August onm his return. In the meantime on 28th July 1988 +tt

Plaintiff had taken out a summons for judaement im default of

deferce which was returnable on 8th August, 1988. At tha’ m
hearing Mr. Polack appeared for the Plaintiff amd Mr. Jr \m
the lefendant. Mr. Jenkins sought an adjournment or \
occasion but dindicated to the Court that essential: \

/
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DNeferdant would be seeking an indemmity

.

ins third party.

IThere was rno suggestion Lhat the Deferdant would seel to defer:

imself by pleading th not contracted personally with

the Plaintiff. This oni

only be ascribed to the

hortrmess of time

Jernkins

been consulted by Mre.

' ’

cadnodn regard to this quite complic

situation. In the

ireumstances the Court gave

ave Lo osign judgement din

::ﬁxhﬁ\o o

are the ground that no & to the P

Fforeshadowend.

gseems Lo me [ @

ar that the speed of the

Plaintiff’'s visers in

Lo obtain a Jdefault

judaement at the earli

pportunity For

of by the Rul

roupled with the

maly withdrawal of We $. Walker % Co. as

result of the unre

dodlispute betweern Mr. Autrey and Mr.

frad the unfortunate a==:y+ of

seuring the existernce of

triakble issue which the lefe

1

Limely advised, could have advarced at the hearing om 8th ALra,

dart, 4f he h

1 been properly

1988. Having now reviewed my notes of that hearing I conel

Lhat, had he dome so it is most umlikely that leave would have

beern given to the lgrn judgemnent in default of

defence that day. Therefore, irrespective of the eventual

outeomne of the tri 1

now heen identified,

.

follows that a mi

ge of justice has ocourred which it

the Court’s duty to correct

fairly do so without

. .

causing further injustice.

The difficulty which arises in this connection stems
from the ‘consent’ order which was entered by Schofield J at the
hearing of a commitment summons issued by the Flaintiff on 18th
August, 1988 returnable on 9th September 1988, From his
affidavit, it would mnwmma that the Defendant allowed himself to
be panicked by the implicit threat of imprisorment into agreeing
to pay $7,3500 of the Judgement cebt within 14 days and the
lralance by monthly installments of $1000 thereafter.  As 2
result the greater part of the judgement has already been

satisfied, although at the conclusion of the hearing of the

present summons I suspended the further operation of this



It is in these circoumstance

.

of settine

Tvans v Ra

CLI982) 1 AER 377 1 am g

titute

injustice

Fervdant

O E

antitled to recover again at the end of

L,

ronsent

~
—~

Plaintiff

Already pa

determinat

order and the okl

Having conside

mornies
it order to date and which, if

ptermninead

» o the order of 8th August 1988 is sel =

”
to pay

2

further installments.

gubmitted on hehalf of the Flainmti

F3t

o

seek relief by way

nt now Lo

too late for the Nefer:

side the default judgement

nf Lord Russell of Kilower in

_.u_

" »

rtlam at p. 6L and Siebe Gorman & Co. Lbd. v Freupac

el that the ‘consent’ order doss not

any kind of estoppel to preclude the Defendant from

ing this relief. However, it would in my view, work

to the FPlaintiff to require him to repay to the

paid under Lhe terms of the

Wwhich haw

6

fimally

in his favour at the thve Flaintbiff will be

the day.

Im the result the judaement in default entered pursuant

ite, Logether with the

order of 2th September, 1988 upon the terms that the

shall ke under no obkligation Lo repay the monies

. .

feling the heavine

EB S

Final

id thereurnder p

ion of this action.

I will hear argument from counsel to costs.

Dated the 9th January, 1989,

L4

Chief Justice.



