IN THE GRAND COURT OF THE CAYMAN ISLANDS
FINANCIAL SERVICES DIVISION

BETWEEN:

AND:

(5)

Cause No. FSD 143 of 2019
(Formerly Cause NO. 13 OF 2019)

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sunshine Ltd. under section
140(1) of the Registered Land Law (Revised) (the Law), or
alternatively, under section 96 of the Law

AND

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sunshine Ltd, pursuant to

~ section 96 of the Law, that certain rights under certain
restrictive agreements registered against Block 12D Parcel
108 and Block 12C Parcel 27 be wholly or partially
extinguished or modified

CAYMAN SHORES DEVELOPMENT LTD.

PALM SUNSHINE LTD.

PLAINTIFFS

THE REGISTRAR OF LANDS

THE PROPRIETORS, STRATA PLAN NO. 79
(known as LIONS COURT)

NS

%‘
NIV

o
nNEH
oy,

THE BRITANNIA PROPRIETORS
(being the persons whose names and addresses are set out in
Section B of Schedule 1 to the Originating Summons)

DEFENDANTS

RE-AMENDED ORIGINATING SUMMONS




To: The Registrar of Lands -
Lands & Survey Department
Government Administration Building
133 Elgin Road
George Town
‘Grand Cayman
Cayman Islands

LET THE DEFENDANTS within fourteen (14) days after service of this Summons upon each of
them, counting the day of service, or such other period as prescribed by the Court, return the
accompanying Acknowledgement of Service to the Courts Office, P.O. Box 495 GT, George

Town, Grand Cayman.

By this Originating Summons, which is issued on ‘the ‘application of Cayman Shores
Development Ltd., (CSDL) and Palm Sunshine Ltd., (PSL), both of P.O. Box 31363, Suite 8203, .
89 Nexus Way, Camana Bay, Grand Cayman KYI- 1206, Cayman Islands, (together the
Plaintiffs), seek:

1. Declarations that: Pu%s&aaﬁe—see&ea—lé%ﬁe&awﬁheéeﬂew&g@*é&s

(a) . asamatter of law the Rights (as defined below) have the status of rights under a

- contractual license within the meaning of the Registered Land Law section 98; |
 and/or

(b) as a -:_cesult. and/or in any event, the Rig‘hts_ (as defined below) do not bind the
Plaintiffs; and/or ' R '

N {e)  the Rights (as defined below) ought never to have been registered as

. encumbrances and Reciification of the register under section 140 of the

Registered Land Law.

1A, Pursuantto section'140(1} of the Law, the following Orders:

- (1) That the land register for the land registerec'[. as Block 12D Parcel 108 be rectified,
' by cancelling and deleting from. the Incumbrances Section, the registration of the




2

- 23,

2

@)

Restrictive Agreements, the particulars of which are set out in Schedule 2 to the
-Originaﬁng Summons.

‘That the land .register for the land registered as Block 12C Parcel 27 be rectified,

by cancelling and deleting from the Incumbrances Section, the regisﬁation of the
Restrictive Agreements, the particulars of which are set out in Schedule 2 to the
Originating Summons., |

That the Appurtenances Section of each of the 1ai1dregister_s listed in Schedule 2
to the Originating Summons as benefiting from the Restrictive Agreements be

.rectfi’ied to cancel or delete the registration of, or reference to,any rights noted as

-arising from or by virtue of the registration of the Restrictive Agreements.

Alternatively, pui‘suém’c to section 96 of the Law, an order that the Tennis Court Rights

_purportedly granted under the Restrictive Agreements, be Whoﬂy or pa_rtlally

extmgnshed or modified on the grounds that:

(a)

(b)

’rhe Tennis Court Rights are obsolete by virtue of changes in the character of the
lands registered as Block 12D Parcel 108 and Block 12C Parcel 27 (together the
Propemes) or of the neighborhood; -

the conﬁrmed exis'te'nce of the Tennis Court Rights impedes the reasonable user

- of the Properties without securing any practical benefits to other persons; or

the .exﬁngtﬁs}mept or modification of the Ternis Court nghts will no_f injure the

. -persons entitled to benefit of the Restrictive Agreements. .

That this I—Ionourable Court make such further or consequential ordels or gwe such

dircctmns as to this FHonourable Cotrt appear appropriate,

AND TAKE N‘OTIICE' tha‘t the gr’ounds of this Application are as follows:

1.

CSDL is the regiétered_ proprietor of the Tand registered. as Block 121 Parcel 108. PSL is |
the registered -p__roprietor of the land registered as Block 12C Parcel 27. (Block 12 D
Paicéll[_)S and Block 12C 27 are tbgether referred to as the Properties.)




2, The Properties ate each subject to a restrictive agreement (the Restriction) registered on

the aforementioned title in favor of the Defendants,

3. ‘The legal source of the Rés_t-ricﬁon is, in each case, an instrument dated 19 February 1997
(the Instrument) under the Registered Land Law made between Cayman Hotel & Golf
nc., a previous' owner of the Properties and Ellesmere Britannia Ltd, the original

developer of both the Properties and the lands owned by the Defendanfé.

4. - Under the Instrument there s, granted for a pepp.erCOl‘n, various rights known thé:rein as
" the Beach Chib Rights, the Golf Playmg nghts and the Tennis Court nghts (together,'
the nghts) '

5.  The Rights are defined as follows:

5.1.  Besch Club RigﬁtS' i The non-exclusive. right fogéther with Caymaﬁ Hbfel its agents, |
servants, Izcensees, mmfees, the guests of the Hyatt Hotel and other Britgnnia

© condominium owners to enter upon the ... [Pmperty] . and enjoy the restaumnf beach
and watersports facilities situated thereon upon p&ymeut of any fees, dmrges or costs in
force from time fo time in respect thereof mcludmg but not limited to any fees payable by

virte of any restnctwe agreement

52, Golf P-Zayi'ng Rights_: e right on @ non-exclusive pre-reseroation basis to play golf =
on the Britannia golf course ... without payment of green fees, or other dues save for cart
fees established front time to time sub]ect to"such rules us Cayman Hotel shall stapulate
fmm time to time as to przonﬁes in bookmg tee titmes, avazlabzlziy of the. course for play

oF otherwise n thelr absolute discretion ..

5.3, Tennis Cou’_?'t Righf_s the not-exchustoe ﬁgfzt to play tennts on the Hﬁaftr Hotel tenﬁ;i's
courts sitrated on Paycel 24 wpon puyment of the current established fee. .Hyaff Hofel
guiests shall have priovity over the lof owner in respect of ﬁourt %ésemdtioné- but the lot
owner shall have pnonty in veservation af court time over non—proprlefors of strata lots

and Jreehold lots saue for stich hofel guests aforesaid,

6. The P]alntlffs ate the successors of ‘che ongmal covenantor. The Defendants are Or are

successcns to, the orlg-mal covenantees




7. Thelegal rule applicable to covenants régistexed under the Registered Land Law prior to 1
June 2017, is that the burden of a covenant - the obligation in this case, on the part of the
Plaintiffs, as successcr to then original covenantor, o observe such covenant - does not

" bind successors in title of frechold land where a covenant is positive in nature: it will only

do so where the covenant is negative in nature.

8.  The first basis of this applicahon is the Plaintiffs' contention that the nght*s are posmve in
nature They therefo:re do not bmd the Plamtiffs

9 'Acabrdihgly, the Rights -ought never ﬁj have been registered as eﬁcu.mbrances The
Plaintiffs therefore takes this apphcaﬂon also under section 140 of the Registered Land
Law for Rechﬂcation of the regmter :

10. ,:Alternatlvely, for the reasons sef ou’c below, the Plainiiffs seek an order pursuant to _-
section. 96 of the Law, f:hat the Tennis Court nghts as defined in the Restrlctlve '
' Agreements be Wholly or parﬁally dlscharged or modlﬁed '

11. The facilities which are the subject of the R1ghts were sevelely damaged by Humc:ane -
- Ivan in 2004, prior CSDL's acqmslhon of the Properties. . Although the Beach Smf:es,
located on Block 12C P‘arcel'z?.?, Was .restc_n-'ed and resumed operation, the Main_ Hotel, '
situated on Bloclc.'IZD Pazcel 108, on which the tennis courts, the subjec.t of the Tennis |
_Rights, were situated, _W'ere never :restoi*ed_ and _sim:e 2004 haﬁé rethained in a derelict

' s’cafe,__ '

1. _ BeLWeen 2005 and 2007 the Cayman Islands government constructed a four—lane extension
- of the Esterley Tibbetts Highway dlrectly through the tenmnis COl:[I‘iS on the Mam Resort,
severing one p_orhon of the Main Resort-from the .remamder of the Main Resort, and
SeVeringfthe Majn_Resort from the B_eacl_l Suites. . The tenmnis courts were Tever _re?aired |
nor restored, have never been uSed'sincé the Main Hotel was damf;lged byHlLt'rlcane Tvan,
and have not existed since Lhey were demolished for the constraction of the Esterley

' Tibbelts I-I1ghway extension beh/v'een 2005 and 2007 '

1The effective date of The Registered Land (Amendment) Taw, 2017, by virtue of The Registered Land (Amendment) '
" Law, 2017 (Commencement} Order, 2017 ' _ _




| Accordingly, by virtue of the changes to the Properties and the neighbourhood as a result

e 13- ’
\ of the damage caused by Hurricane Ivan and the destruction of the tennis courts by the
~ Bsterley Tibbetts Highway extension the Teniﬁs Rights have become obsolete.
14. ~ Further, or alternatively, the continued existence of the Tennis Court Rights impédes the
reasonable user of the :Prbperﬁes wi&out's_e'curing_ any practical benefitsto other .pe_rsons. |
15. And further, or alternaﬁvely, the exhngmshment or modification of the Tennis Court
| nghts will hot injure the persons entitled to benefit of the Restncttve Agreemen’cs
. ANDthe Plainiffs Claim: |
e 1 A declaration that as a maﬁer of law the R1gh1:s have the status of r1ghts under a
B . 'contractual hcense w1thm the : meanmg of the Reg15tered Land Law section 98; and/ or
L . 2. A deda‘raﬁon that as a result anc't/ orin any event, the Rights do not b_ind the P".iainﬁffs; =
' 3. A declaration that the Rights ought never to have been registered as encumbrances and
" Rectification of the register under section 140 of the Registeifed L'aner.éW. o
3A. Cor1'e$pondj11g orders imdér seétio‘n'lti()(:l) ._of ﬂ_1_é Law as set cu'f abéve.
4, Alternatlvely, order that the Tem'us Court nghts, be Wholly or parhally extmgmshed or
Il’lDdlflEd - s "
- _S_uth further or éonsequent:ial orders as to thJs cb_urt seemi jti‘st.-

_ Jonathan Seitler QC -
- Wilberforce Chambers

~ Lincoln’s Inn

London

Hector Robinson QC
Mourant Ozannes

If any of the Defendants does 110t aclmowledge service, such Judgment may be glven or order

.

made agamst or in relation'to them as the Court may ’[].’Ul‘ll( ]ust and expedlent




Dated the 25t day of January 2019
Amended the 12% day of February 2019
Re-Amended the 8™ day of July 2019

/\//mufoﬂf @/Icmr)w

T OZANNES/
Attorneys—at—LaW for the Plaintiffs

THIS ORIGINATING SUMMONS was filed by Mourant Ozannes, Attomeys-at-Law for the Plaintiff herein whose address for
service and correspondence is that of its said Attorneys-at-Law, 4™ Floor, 94 Solaris Avenue, Camana Bay, P.0. Box 1348 Grand

Cayman KY1-1108.
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