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GROUNDS ON WHICH RELIEF IS SOUGHT 

INTRODUCTION 

1. The Plaintiff, Ms Kattina Anglin (“KA”), seeks leave to apply for judicial review of an

action of the Defendant, the Governor of the Cayman Islands, who on the 4th

September 2020 purported to use section 81 of the Cayman Islands Constitution Order

2009 (“the Constitution”)1 to cause the enactment of the Civil Partnership Law 2020

(“the CPL”). This action followed the Court of Appeal’s decision in Cayman Islands v

Day & Bush, CICA No. 9 of 2019,2 in which the Court declared the law of the Cayman

Islands to be incompatible with section 9 of the Cayman Islands Bill of Rights (“BOR”).

This incompatibility placed the United Kingdom in violation of Article 8 of the European

Convention on Human Rights (“ECHR”).3

2. This application is brought under Order 53 of the Grand Court Rules (1995 Revision).4

3. In summary, KA submits that it is sufficiently arguable5 that:

i. The Governor erred in law by using section 81 to enact the CPL. The nature of the

CPL is beyond the scope of the Governor’s responsibility as defined by section 55

of the Constitution.

ii. The Governor erred in law by using section 81 to remedy incompatibility as section

23 of the Constitution specifically reserves that power to the Legislature.

4. KA seeks the following relief:

i. An order of certiorari to review and quash the Governor’s action.

ii. A declaration that the Governor’s action was unlawful.

1 Tab 13 
2 Tab 5 
3 Tab 5, paragraph 6  
4 TAB 18 
5 As per the test for the grant of leave enunciated in R v. Ebanks, ex parte Henderson [2009 CILR 48] at 
paragraphs 10 to 11 [TAB 19] 
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5. It is submitted that leave to apply for judicial review should be granted.

6. From the outset, it should be noted that this application does not concern whether or

not individuals of the same sex have or should have the right to marry or be joined in

civil partnership in the Cayman Islands. It is purely focused on the issue of whether

the Governor has acted in error of law and in excess of his powers by seeking to use

section 81 to pass the CPL. In other words, the question is whether this was the

appropriate and lawful route to bringing this legislation into force.

FACTUAL & PROCEDURAL BACKGROUND 

7. This application for judicial review seeks to challenge the action of the Governor, who

on the 4th September 2020 used his reserved powers under section 81 of the

Constitution to assent to the CPL and eleven consequential pieces of legislation. The

background is contained within the First Affidavit of Kattina Anglin.6 A summary follows

below.

8. It is well known that there has been litigation before the Grand Court and the Cayman

Islands Court of Appeal (“the CICA”) regarding whether individuals of the same sex

have the right to marry.

9. On the 7th November 2019, the CICA made the following declaration in Day at

paragraph 117:7

“In recognition of the longstanding and continuing failure of the 

Legislative Assembly of the Cayman Islands to comply with its legal 

obligations under section 9 of the Bill of Rights  

And in recognition of the Legislative Assembly’s longstanding and 

continuing violation of Article 8 of the European Convention on Human 

Rights,  

IT IS DECLARED THAT: 

6 Tab 2 
7 Tab 5 [KA3] 
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Chantelle Day and Vickie Bodden Bush are entitled, expeditiously, to 

legal protection in the Cayman Islands, which is functionally equivalent 

to marriage.” 

10. Following this declaration, the Domestic Partnership Bill 2020 (“DPB”) was introduced

to the Legislative Assembly (“LA”). It was intended that, if passed, the DPB would lead

to compliance with the CICA’s declaration.

11. On the 29th July 2020, the DPB was defeated in the LA.

12. On the 5th August 2020, Baroness Sugg, acting on behalf of the United Kingdom’s

Secretary of State, instructed the Governor to use section 81 of the Constitution for

the following purpose:8

“After giving this matter due consideration, I approve, on behalf of the 

Secretary of State, the use of your powers under section 81 of the 

Cayman Islands Constitution to: (i) publish in a Government Notice bills 

on domestic partnerships which is in compliance with the Court of 

Appeal’s judgement of 7 November 2019; and (ii) assent to the bills on 

behalf of Her Majesty 21 days after its publication. As well as serving as 

Secretary of State approval under section 81 of the Cayman Islands 

Constitution, please treat this letter as instructions addressed to you on 

behalf of Her Majesty (as referred to in section 31(2) of the Cayman 

Islands Constitution) to act in the manner described above.” 

13. On the 10th August 2020, the bill was published pursuant to the Secretary of State’s

instruction. Under section 81, a bill must be published at least 21 days before the

Governor may assent to it (see paragraph 35 below).

14. On the 14th August 2020, the Governor issued a Statement on the Domestic

Partnership Bill, in which he said:9

8 Tab 6 KA4 
9 Tab 8 [KA6] 
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“The Court also made it clear that, should the Cayman Islands 

Legislature fail to act to rectify the situation, the UK should recognise its 

responsibility for ensuring that the Cayman Islands complies with its 

responsibilities under the Constitution and its international obligations. 

Ensuring compliance with international obligations falls 

squarely within my responsibilities under section 55(1) (b) of 

the Constitution.” 

15. On the 4th September 2020, the 21 days having elapsed, the Governor assented to the

CPL.

16. On the same date, the Governor provided a statement,10 in which he said that his

consultation with the Premier and others led him to conclude that there was no

prospect of the DPB coming back to the LA, or being successfully passed if it did.

17. In explaining his decision to invoke section 81 to pass the CPL, the Governor said:

“The UK therefore had no option but to step in to ensure we comply with 

the rule of law and international obligations under the terms of the 

European Convention on Human Rights. 

[…] 

we are required to do is provide a legal framework functionally 

equivalent to marriage for same sex couples, from which heterosexual 

couples will also be able to benefit, should they so choose. That is 

necessary to comply with our own courts and our Constitution.” 

Pre-Action Conduct of the Parties 

18. On the 3rd September 2020 KA was granted legal aid for this application.11

10 Tab 9 [KA7] 
11 Tab 10 KA8 
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19. On the 4th September 2020, KSG Attorneys sent a letter before action to the

defendant.12

20. On the 21st September 2020, the Attorney General’s Chambers provided a letter of

response.13

LEGAL FRAMEWORK FOR THIS APPLICATION 

21. Under Order 53 – “Applications for Judicial Review” – an applicant may apply for leave

for judicial review under rule 3(1). Such an application must be made promptly and in

any event within three months from the date when grounds for the application arose

(rule 4(1)).14

The test for leave 

22. Leave should be granted where the case is sufficiently arguable to merit investigation

at a substantive hearing (see, e.g. R v. Ebanks, ex parte Henderson [2009 CILR 48]

at paragraphs 10 to 11).15

23. In R v Inland Revenue Commissioners, ex p National Federation of Self-Employed and

Small Businesses Ltd [1982] AC 617,16 Lord Diplock said at 644A that the requirement 

is that: 

“on a quick perusal of the material then available, the court thinks that 

it discloses what might on further consideration turn out to be an 

arguable case”  

12 TAB 11 KA9 
13 Tab 12 KA10 
14 Tab 18 
15 Tab 19 
16 Tab 20 
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24. It should be noted that leave may be granted on the basis of the importance of the

issues rather than on the case having a real prospect of success (see, e.g.,  R(Gentle)

v Prime Minister [2006] EWCA Civ 1078 at [23]).17

Standing 

25. The Court shall not grant leave unless it considers that the applicant has sufficient

interest in the matter to which the application relates (Order 53, rule 3(7)).18

26. In R v Inland Revenue Commissioners, ex p National Federation of Self-Employed and

Small Businesses Ltd, Lord Diplock said at 642B-E:19

“the draftsman […] avoided using the expression ‘a person aggrieved’, 

although it lay ready to his hand. He chose instead […] ordinary English 

words which, on the face of them, leave the court an unfettered 

discretion to decide what in its own good judgment it considers to be a 

‘sufficient interest’ on the part of the [plaintiff] in the particular 

circumstances of the case before it. For my part I would not strain to 

give them any narrower meaning”  

27. In case with wide reaching consequences, an individual may have standing on behalf

of sections of the community. For example, in R v Legal Aid Board, ex p Bateman

[1992] WLR 711,20 Nolan LJ at 718B referred to:

 “the desirability of the courts recognising in appropriate cases the right 

of responsible citizens to enter the lists for the benefit of the public, or 

of a section of the public, of which they themselves are members.” 

28. In R v Somerset County Council, ex p Dixon [1998] Env LR 111,21 the Court said at

page 117:

17 Tab 21 
18 Tab 18 
19 Tab 20 
20 Tab 22 
21 Tab 23 
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“there will be, in public life, a certain number of cases of apparent abuse 

of power in which any individual, simply as a citizen, has a sufficient 

interest to bring the matter before the court”. 

29. In R v Lord Chancellor, ex p Child Poverty Action Group [1999] 1 WLR 347,22 the Court

said at 353G that public interest challenge may have the:

“essential characteristics…that it raises public law issues which are of 

general importance, where the [plaintiff] has no private interest in the 

outcome of the case.”  

Submissions on Leave and Standing 

30. It is submitted that the Grounds stated below are sufficiently arguable to merit a

further investigation by the Court at a substantive hearing.

31. Moreover, this application raises an issue of substantial public importance, namely the

scope of the Governor’s reserved legislative powers under section 81 of the

Constitution. As far as the plaintiff is aware, there are no decided cases on this issue.

It is therefore submitted that leave should be granted to determine that scope, even

if the Court did not conclude that there is a real prospect of success.

32. The Plaintiff has standing in this application due to the public importance of the issue

to be decided.

22 Tab 24 
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GROUNDS FOR JUDICIAL REVIEW 

 

GROUND 1 – The use of section 81 for this purpose is in error of 

law because the CPL is not within the scope of the Governor’s 

special responsibilities 

 

33. It is sufficiently arguable that the Governor fell into error of law when he sought to 

use his reserved power under section 81 of the Constitution to enact the CPL. This is 

because the enactment of the CPL is not “necessary or desirable with respect to or in 

the interests of any matter for which he […] is responsible under section 55”. This 

error of law renders the decision and the resulting legislation a nullity.  

 

34. It is submitted that the Governor’s action should be quashed and declared unlawful.  

 

The Governor’s Reserved Legislative powers 

 

35. The Governor’s Reserved Legislative powers are granted in the Constitution pursuant 

to sections 81 and 55. Under section 81 of the Constitution:23  

 

“81. Governor’s reserved power 

 

81. If the Governor considers that the enactment of legislation is 

necessary or desirable with respect to or in the interests of any matter 

for which he or she is responsible under section 55 but, after 

consultation with the Premier, it appears to the Governor that the 

Cabinet is unwilling to support the introduction into the Legislative 

Assembly of a Bill for the purpose or that the Assembly is unlikely to 

pass a Bill introduced into it for the purpose, the Governor may, with 

the prior approval of a Secretary of State, cause a Bill for the purpose 

to be published in a Government Notice and may (notwithstanding that 

the Bill has not been passed by the Assembly) assent to it on behalf of 

Her Majesty; but the Bill shall be so published for at least 21 days prior 

 
23 Tab 13, page 43 
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to assent unless the Governor certifies by writing under his or her hand 

that the matter is too urgent to permit such delay in the giving of assent 

and so informs a Secretary of State.” 

36. Section 81 only permits the Governor to cause the enactment of legislation that is

necessary or desirable with respect to or in the interests of any matter for which he is

responsible under section 55. It is therefore necessary to look at the areas of executive

responsibility granted to the Governor under section 55:24

“55. Special responsibilities of the Governor 

(1) The Governor shall be responsible for the conduct, subject to this 

Constitution and any other law, of any business of the Government with 

respect to the following matters—  

(a) defence; 

(b) external affairs, subject to subsections (3) and (4); 

(c) internal security including the police, without prejudice to section 

58;  

(d) the appointment (including the appointment on promotion or 

transfer, appointment on contract and appointment to act in an office) 

of any person to any public office, the suspension, termination of 

employment, dismissal or retirement of any public officer or taking of 

disciplinary action in respect of such an officer, the application to any 

public officer of the terms or conditions of employment of the public 

service (including salary scales, allowances, leave, passages and 

pensions) for which financial provision has been made, and the 

organisation of the public service to the extent that it does not involve 

new financial provision.” 

24 Tab 13, page 31 
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37. The CPL does not relate to any of those four categories, being a law providing for civil 

partnership in the Cayman Islands.  

 

38. The Governor has stated “ensuring compliance with international obligations falls 

squarely within my responsibilities under section 55(1) (b) of the Constitution.” 25 

 
39. It is submitted that this is incorrect. Conversely, the Constitution seeks to distinguish 

between external affairs and compliance with international obligations.  

 

The distinction between External Affairs and compliance with 

international obligations 

 

40. “External affairs” is not defined in the Constitution. It is submitted that in this context 

it must mean international relations with foreign countries and bodies of foreign 

countries. This can be gleaned from the references in section 55(4) and (5) to bodies 

such as the Caribbean Community, the Association of Caribbean States, the United 

Nations Economic Commission for Latin America and the Caribbean, and the European 

Union.26  

 

41. As to whether “external affairs” includes compliance with international obligations, it 

is submitted that section 78 of the Constitution assists on that question. It implies that 

the two are distinct. 

 

42. Section 78 gives the Governor power to reserve for the signification of Her Majesty’s 

pleasure any bill which appears contrary to prescribed categories. Section 78 states:27 

 

“Assent to Bills 

 

78.—(1) A Bill shall not become a law until— 

(a) the Governor has assented to it in Her Majesty’s name and on Her 

Majesty’s behalf and has signed it in token of his or her assent; or 

 
25 Tab 8 [KA6] 
26 Tab 13, page 32 
27 Tab 13, page 42 
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(b) Her Majesty has given Her assent to it through a Secretary of State 

and the Governor has signified Her assent by proclamation. 

(2) When a Bill is presented to the Governor for his or her assent, he or 

she shall, subject to this Constitution and any instructions addressed to 

him or her by Her Majesty through a Secretary of State, declare that he 

or she assents or refuses to assent to it or that he or she reserves the 

Bill for the signification of Her Majesty’s pleasure; but, unless he or she 

has been authorised by a Secretary of State to assent to it, the Governor 

shall reserve for the signification of Her Majesty’s pleasure any Bill which 

appears to him or her, acting in his or her discretion—  

(a) to be in any way repugnant to, or inconsistent with, this 

Constitution; 

(b) to determine or regulate the privileges, immunities or powers of the 

Legislative Assembly or of its members; 

(c) to be inconsistent with any obligation of Her Majesty or of 

Her Majesty’s Government in the United Kingdom towards any 

other State or any international organisation; 

(d) to be likely to prejudice the Royal prerogative; 

(e) to affect any matter for which the Governor is responsible 

under section 55; or 

(f) to affect the integrity or independence of the public service or of the 

administration of justice. 

(3) Before refusing assent to any Bill, the Governor shall explain to the 

members of the Legislative Assembly why he or she proposes to do so, 

if necessary in confidence, and shall allow those members the 

opportunity to submit their views on the matter in writing to a Secretary 

of State.” 

43. If “external affairs” (as a matter of responsibility under section 55) included

consistency with international obligations, then section 78(2)(c) would be superfluous.

The two are distinct matters.
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The position in the BVI and TCI 

44. On whether “external affairs” includes compliance with international obligations, it is

instructive to consider the position in the Constitutions of the British Virgin Islands

(“BVI”) and the Turks and Caicos Islands (“TCI”).

45. Section 72 of the TCI Constitution28 grants the Governor the reserved power to enact

legislation necessary or desirable “for the purpose of securing compliance with an

international obligation”. Unlike in the Cayman Islands, that reserved power does not

extend to the enacting of legislation with respect to or in the interests of external

affairs.

46. Notwithstanding section 72, section 37(b)29 of the TCI Constitution does give the

Governor executive responsibility with respect to external affairs.

47. It should be noted that section 73 of the TCI constitution (which shares the same title

and is equivalent to the “Assent to Bills” provision under section 78 of the Cayman

Islands Constitution), also distinguishes matters that are “inconsistent with any

international obligation” (section 73(2)(c)) and any “matter for which the Governor is

responsible under section 37” (section 73(2)(d)), which, as stated above, includes

external affairs.

48. The TCI constitution therefore also appears to distinguish the two concepts.

49. Similarly, section 81 of the BVI Constitution30 specifically allows the Governor to invoke

reserved power “for the purpose of complying with any international obligation

applicable to the Virgin Islands”. However, as with TCI, the Governor is responsible for

external affairs under section 60(1)(a) of the BVI Constitution, but has no power to

enact legislation in regard to them under section 81.31

50. It is therefore it is submitted that the distinctions identified in both the TCI and BVI

Constitutions support the proposition that external affairs and compliance with

international obligations are distinct. If the two concepts could be subsumed into one,

then it is unclear why they are separated in the constitutions.

28 Tab 15, page 31 
29 Tab 15, page 20 
30 Tab 16, page 41 
31 Tab 16, page 33 
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51. Had it been intended that the Governor of the Cayman Islands should have a reserved 

power to enact legislation to comply with an international obligation, it is submitted 

that the draftsmen of the Constitution would have expressly included it, as is seen in 

the TCI and BVI Constitutions. All three Constitutions came into effect within a close 

time period (BVI 2007, Cayman Islands 2009, TCI 2011). Given that they mirror each 

other in many respects, it is unrealistic to infer that the draftsmen of the Cayman 

Islands Constitution were not cognisant of the TCI and BVI Constitutions.  

 

The appropriate legislative route is section 125 of the Constitution 

 

52. It is submitted that the Governor was not entitled to use section 81, and that the 

appropriate means of legislating for the CPL was for Her Majesty to legislate by Order 

in Council using section 125 of the Constitution, as provided for by section 5(1) of the 

West Indies Act 1962.  

 

53. Section 5(1) of the West Indies Act 196232 states: 

 
“5. Power of Her Majesty to provide for government of certain 

West Indian colonies 

 

(1) Her Majesty may by Order in Council make such provision as appears 

to Her expedient for the government of any of the colonies to which this 

section applies, and for that purpose may provide for the establishment 

for the colony of such authorities as She thinks expedient and may 

empower such of them as may be specified in the Order to make laws 

either generally for the peace, order and good government of the colony 

or for such limited purposes as may be so specified subject, however, 

to the reservation to Herself of power to make laws for the 

colony for such (if any) purposes as may be so specified.” 

 

54. The purposes of those reserved powers are stated in section 125 of the Constitution:33 

 

 
32 Tab 17 
33 Tab 13, page 61 
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“Power reserved to Her Majesty 

 

125. There is reserved to Her Majesty full power to make laws for the 

peace, order and good government of the Cayman Islands.” 

 

55. Section 125 grants a practically unlimited scope to legislate by Order in Council. In R 

(Bancoult) Secretary of State for Foreign and Commonwealth Affairs (No 2) [2009] 1 

AC 453, Lord Hoffman said at 486D:34 

 

“[T]he words “peace, order and good government” have never been 

construed as words limiting the power of a legislature. Subject to the 

principle of territoriality implied in the words “of the territory”, 

they have always been treated as apt to confer plenary law-

making authority. For this proposition there is ample authority in the 

Privy Council: R v Burah (1878) 3 App Cas 889; Riel v The Queen (1885) 

10 App Cas 675; Ibralebbe v The Queen [1964] AC 900) and the High 

Court of Australia Union Steamship Co of Australia Pty Ltd v King (1988) 

166 CLR 1. The courts will not inquire into whether legislation within the 

territorial scope of the power was in fact for the “peace, order and good 

government” or otherwise for the benefit of the inhabitants of the 

territory. So far as Bancoult (No 1) departs from this principle, I think 

that it was wrongly decided.” 

 

The Governor’s Position 

 

56. In its letter of response dated the 21st September 2020, the AG’s Chambers states 

that:35 

“”external affairs” in section 55(1)(b) would extend to the circumstances 

leading to the enactment of the Civil Partnership Law, namely, the 

Legislative Assembly’s continuing breach of section 9 of the Bill of Rights 

and Article 8 of the Convention in failing to provide persons of the same-

sex with legal status that is functionally equivalent to marriage. This 

 
34 Tab 25  
35 Tab 12 [KA10] 
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also amounts to a breach of the UK’s obligations under Article 8 of the 

Convention. Accordingly, the enactment of the Civil Partnership Law 

which seeks to give effect to the rights of same-sex persons (and others) 

under section 9 of the Bill of Rights, falls squarely within the Governor’s 

remit for external affairs in section 55.” 

 

57. It is submitted that this is incorrect. As stated in the preceding paragraph of the AG’s 

letter, it is the United Kingdom, not the Cayman Islands, that is the signatory and 

State Party to the ECHR. Though the ECHR is extended to the Cayman Islands by the 

United Kingdom, the Cayman Islands is not a member state of the Council of Europe 

and is not itself party to the ECHR. It is the United Kingdom, not the Cayman Islands, 

that can bring applications to the European Court of Human Rights.  

  

58. For that reason, any breach of the ECHR by the Cayman Islands is not an external 

affair of the Cayman Islands, but an external affair of the United Kingdom. It is the 

United Kingdom, not the Cayman Islands, that owes the obligation to the ECHR. 

 
59. In those circumstances, the CPL is plainly not relevant to the external affairs of the 

Cayman Islands (distinct from, for example, relationships between the Cayman Islands 

and the Caribbean Community). If it is relevant to an external affair of the United 

Kingdom, then it should be the United Kingdom who remedy the inconsistency through 

section 125, rather than the Governor through section 55.  

 

Conclusion on Ground 1 

 

 

60. It is submitted that it is sufficiently arguable that the Governor fell into error of law 

when he purported to use section 81 to enact the CPL. The CPL does not fall into the 

remit of “external affairs” or any other area of responsibility under section 55. The 

appropriate route to legislate is through an Order in Council under section 125 of the 

Constitution.  
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GROUND 2 – The use of section 81 was in error of law and excess 

of power because the decision of how to remedy a declaration of 

incompatibility is reserved to the Legislature in the Constitution  

 

61. It is sufficiently arguable that the Governor committed an error of law and exceeded 

his power by acting contrary to section 23 of the Constitution when he sought to use 

section 81 to enact the CPL.  

 
62. The Governor sought to use section 81 to bring domestic law into adherence with 

section 9 of the BOR and Article 8 ECHR. This is contrary to the Constitution, as under 

section 23 only the LA has the power to remedy incompatibility with the BOR. Section 

9 BOR and Article 8 ECHR are essentially identical. By justifying his use of section 81 

to comply with an international obligation, the Governor has usurped the Constitutional 

right of the LA to remedy incompatibility. This is both an error of law and in excess of 

his power.  

 

The BOR and the ECHR 

 

63. The language of Section 9 BOR and Article 8 ECHR is in essence the same and the 

provisions have the same effect. 

 

64. The relevant part of section 9 BOR states:36  

 

“9(1) Government shall respect every person’s private and family life, 

his or her home and his or her correspondence…  

 

(3) Nothing in any law or done under its authority shall be held to 

contravene this section to the extent that is reasonably justifiable in a 

democratic society…” 

 
65. The relevant part of Article 8 ECHR37 states:  

 
36 Tab 13, page 13 
37 Tab 14 
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“1. Everyone has the right to respect for his private and family life, his 

home and his correspondence.  

2. There shall be no interference by a public authority with the exercise

of this right except such as is in accordance with law and necessary in 

a democratic society…” 

The Functions of the Governor 

66. Section 31 of the Constitution states:38

“Functions of the Governor 

31. […]

(2) The Governor shall exercise his or her functions in 

accordance with this Constitution and any other law and, subject 

thereto, in accordance with such instructions (if any) as may be 

addressed to the Governor by or on behalf of Her Majesty.” 

67. Section 31 therefore requires the Governor’s actions to be in accordance with the

Constitution, even when he is acting on instructions given by Her Majesty.

The Legislature’s Power to Remedy Incompatibility 

68. Under section 23 of the Constitution:39

“Declaration of incompatibility 

23.—(1) If in any legal proceedings primary legislation is found to be 

incompatible with this Part, the court must make a declaration recording 

38 Tab 13, page 23 
39 Tab 13, page 21 
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that the legislation is incompatible with the relevant section or sections 

of the Bill of Rights and the nature of that incompatibility.  

(2) A declaration of incompatibility made under subsection (1) shall not 

constitute repugnancy to this Order and shall not affect the continuation 

in force and operation of the legislation or section or sections in 

question. 

 

(3) In the event of a declaration of incompatibility made under 

subsection (1), the Legislature shall decide how to remedy the 

incompatibility.” 

 

69. This section specifically grants to the LA the decision of how to remedy a declaration 

of incompatibility made by a court. The Constitution does not extend this power to the 

Governor. The purported use of section 81 to remedy incompatibility with the BOR is 

therefore an error of law.  

 

70. It is important to note that even where a declaration of incompatibility is made, this 

does not require the Legislature to change the law in order to bring it into compliance. 

This was stated by the European Court of Human Rights in Hobbs v UK, App. No. 

63684/00, Dec.06.06.2002 in the context of the United Kingdom’s Human Rights Act 

1998: 

 

 “[the declaration] is not binding on the parties to the proceedings in 

which it is made. Furthermore, by virtue of s.10(2) of the 1998 [Human 

Rights] Act, a declaration of incompatibility provides the 

appropriate minister with a power, not a duty, to amend the 

offending legislation by order so as to make it compatible with 

the Convention. The minister concerned can only exercise that power 

if he considers that there are ‘compelling reasons’ for doing so.” 
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The Governor’s Position 

71. In its letter of the 21st September 2020,40 the AG’s Chambers states that the only

declaration of the CICA was that Ms Day and Ms Bush were entitled to legal protection

in the Cayman Islands that is functionally equivalent to marriage, and that:

“This was the only relief granted by the Court. No declaration of 

incompatibility was made in relation to any law or provision thereof 

pursuant to section 23 of the Bill of Rights. This limb of your client’s 

claim is therefore misconceived.” 

72. It is submitted that this position is incorrect for the following reasons:

73. First, it is plain from the declaration that the CICA is declaring that the law of the

Cayman Islands is incompatible with section 9 BOR and Article 8 ECHR. Though the

words “declaration of incompatibility” may not have been used, that does not detract

from the plain meaning.

74. Second, though it is correct that the CICA do not specifically impugn a particular law

in their declaration, it is obvious from reading the judgment that the declaration relates

to the failure of the Marriage Law (2010 Revision) to provide for the legal protection

stated in the declaration. The subject matter of the matter before the Grand Court, as

identified in the Headnote of that judgment, was “whether the Marriage Law definition

of marriage as “union between a man and a woman as husband and wife” violates

rights of same sex couples to private and family life protected by Constitutional Bill of

Rights”.41

75. It is therefore submitted that, whilst the Marriage Law is not specifically impugned in

the CICA declaration at paragraph 117 of the judgment, it was the intention of the

CICA to make a declaration of incompatibility to cause the Legislative Assembly to act

40 Tab 12 
41 Tab 3 [KA1] 
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to remedy the defect in the law. This is the tenor of the concluding paragraphs at 118 

to 121 of the judgment.  

Conclusion on Ground 2 

76. Given that section 9 BOR and Article 8 ECHR are in essence the same, it follows that

by seeking to enact the CPL to align domestic law with the ECHR, the Governor is

thereby purporting to remedy incompatibility with the BOR. This is contrary to the

Constitution, which preserves that right to the LA under section 23.

77. It is sufficiently arguable that the action was in error of law and in excess of the

Governor’s power.

CONCLUSION 

78. It is sufficiently arguable that:

i. The Governor erred in law by using section 81 to enact the CPL. The nature of the

CPL is beyond the scope of the Governor’s responsibility as defined by section 55

of the Constitution.

ii. The Governor erred in law by using section 81 to remedy incompatibility as section

23 of the Constitution specifically reserves that power to the Legislature.

79. The Plaintiff asks that the Court grant leave to move for judicial review.

 23rd October 2020 

KSG Attorneys 
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